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JOSEPH HENRY LUMPKIN 


First CHIEF JUSTICE OF GEORGIA 


By Tue Late Curer Justice Locan E. BLEecKLEY 


UDGE LUMPKIN was a native of Ogle- 
thorpe County, and was born Decem- 
ber23,1799. His collegiate education begun 
at the University of Georgia, was concluded 
at Princeton, N. J., where he gradu- 
ated with honor in 1819. He studied law 
under the tuition of Judge Thomas W. Cobb, 
at Lexington, Ga., and was admitted to 
practice in 1820. For two years (1824, 
1825) he represented his native county in the 
Legislature. He was one of the three com- 
missioners who framed the Penal Code of 
1833. His career at the bar was successful 
from the beginning, and was continued with 
wide and brilliant reputation up to 1844, 
when failing health induced a voyage to 
Europe and a sojourn there for one year. 
He has been heard to say that what he most 
enjoyed while abroad was a visit to the tomb 
of Virgil. His own classic taste and culture 
had filled him with affectionate reverence 
for the illustrious Roman bard. With re- 
stored health he returned home, but he 
never resumed practice, for in December, 
1845, the legislature enacted a law to organ- 
ize the Supreme Court, and elected him to a 
place on the bench, and with him Warner 
and Nisbet. His first judicial service was 
at Cassville in March, 1846, and his last at 
Milledgeville in December, 1866. He de- 
livered the first opinion in the first volume, 
and the last in the thirty-fifth volume of the 
Georgia Reports. 

He was long a trustee of the University of 
Georgia, and in 1846 was elected to the chair 
of rhetoric and oratory in that institution, 
but declined it. Afterwards, the university 
having opened a law department under the 





name of the Lumpkin Law School, he lec- 
tured and taught as law professor until 
the war came and the students exchanged 
books for guns. 

In 1865 the President of the United States 
tendered him a seat on the Federal bench as 
one of the judges of the Court of Claims. He 
declined this offer because he preferred to 
remain in the judicial service of Georgia. 
For the same reason he declined an election 
as Chancellor of the University in 1860. The 
acceptance of that onerous and responsible 
position would have necessitated his retire- 
ment from the Supreme Bench. While still 
in office as Chief Justice, he died at his home 
in Athens, in the 4th day of June, 1867. He 
obtained judicial station without seeking it, 
and retained it continuously for over twenty- 
one years without competition. 

It would be difficult to imagine a finer 
specimen of physical, intellectual and moral 
manhood than was Joseph Henry Lumpkin. 
To form and finish him, there was a rare and 
happy concurrence of nature, education and 
divine grace. He had a musical individual- 
ity, a melody of character. His voice blend- 
ing strength with sweetness, symbolized the 
man. His expressive face was a poem in 
vigorous and harmonious prose. It sug- 
gested truth and beauty consecrated to 
goodness. Of these traits which broaden 
and elevate humanity, not one was wanting. 
His religion was Calvinistic, but softened by - 
a spirit of universal benevolence. Could he: 
have controlled election by his human sym- 
pathy, every soul would have been a candi- 
date for immortal bliss, and every candidate 
would have been elected. Of all the forces 








634 


THE GREEN 





BAG 





that swayed him, religion, the double impulse 
of duty and devotion, was the strongest. 
First, and before all else, he rendered to God 
obedience and affection. His work as phil- 
anthropist, as lawyer, as magistrate, was 
colored and dominated by religious feeling. 
At the bar and on the bench he was the 
priest engaged in expounding or in adminis- 
tering law. To him law and gospel were in- 
separable; the new legal testament was a 
necessary supplement to the old. 

He won eminent distinction in both fields 
of professional service, first in that of advo- 
cate and next in that of judge. To por- 
tray him as an advocate, I borrow from the 
vivid delineation which Judge Harris, his 
friend and associate, has left us in the thirty- 
sixth volume of the Georgia Reports. 

“In early manhood he was distinguished 
by manly beauty. The contour of the face 
was highly intellectual, the forehead high, 
broad and fully exposed. He had dark gray 
eyes, restless and constantly varying in ex- 
pression, and a quivering lip. A physiogno- 
mist would have been delighted to meet with 
a subject, in whom the ideal of the personnel 
of the orator would be so nearly realized. 
His voice was clear and melodious—a rich 
baritone—obedient to his will and modula- 
ted with consummate art, so that it con- 
tinued to charm by its cadence so long as he 
spoke, and at no time exhibited strain or in- 
equality. This control over it was doubtless 
owing very much to the distinctness of his 
articulation of each syllable of a word, and 
marked emphasis. He used little gesture, 
but it was graceful and expressive; his atti- 
tude was adapted with care to the theme and 
occasion. Add to these personal, and I 
might with propriety call them external, 
qualifications, his large encyclopedic know]l- 
edge, gathered from libraries of law and 
literature, and we can begin to make some 
estimate of the resources with which his 
oratory was supplied. Indeed, it may be 
said without exaggeration, that learning 
waited on him as a handmaid, presenting at 
all times for his choice and use all that an- 





tiquity had not lost—all that a prolific press 
has disseminated. With a vivid imagina- 
tion quick to body forth the creations of the 
mind, his speeches at the bar abounded in 
imagery; but it was not sought for or culled 
from a commonplace book to dazzle or 
adorn. It sprung up spontaneously from 
the exuberance of a mind heated with 
thought; his tropes were the corruscations of 
the glowing axle in rapid motion, shedding 
a brilliant light over the pathway of 
reason. . . . His imagery was drawn from 
the remembered bright and golden thoughts 
of Shakespeare and Milton, from the sacred 
poetry of Job and David, the wisdom of 
Solomon, and of the son of Sirach, and from 
the prophetic inspirations of Ezekiel and 
Isaiah—in a word, from the whole Bible. 
Most aptly were his illustrations culled from 
such a garner, and woven into the fabric of 
his speeches. It required a person of his 
precise mental constitution, of unaffected 
and humble piety and cultivated taste, to 
employ this high poetic thought and wisdom 
without irreverence; and this was done with 
such marvelous skill that even hypercriti- 
cism did not venture to condemn.” 

As a judge, he is the seer of the Georgia 
bench. He discovered, organized, and de- 
veloped those gems of our law which have 
inherent vitality, and which require no 
artificial aid to enable them to live. He de- 
voted himself to the labor of stripping off 
shucks or shell or whatever might conceal 
the core of natural justice which he was sure 
lies in the true law when not cankered by 
technicality or by harmful legislation. In 
this work he was the leader and conductor, 
though it is not to be denied that he was 
greatly aided by his able but more conserv- 
ative associates. One or both of them 
stood by him in nearly every instance. He 
delivered but one dissenting opinion in the 
first twenty volumes of the reports, and none 
at all in the first nineteen volumes. From 


the start, the court as a whole was liberal 
and progressive. 
Judge Lumpkin’s judicial career was the 
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consistent outcome of his mental and moral 
characteristics. By nature he was a re- 
former, and he had all the zeal and daring of 
his convictions. He saw evil and abuses 
with the clear eye of inspiration, and was 
for sweeping them away with the besom of 
destruction. No man had more veneration, 
but he would not squander it on antiquated 
trifles. He could not venerate the trivial 
merely because it was hoary with age; on 
the contrary, his contempt for it was the 
greater because it had presumed to exist so 
long. He was indignant that anything 
which was unworthy to be law should hesi- 
tate to give up the ghost. 

From Judge Lumpkin we have, I should 
say in a rough estimate, about two thousand 
published opinions. Many of them are 
worthy of his fame; they are clear, strong, 
forcible and full of legal meat. But quite a 





large proportion were hastily and carelessly 
written, and afford no just ideal of his 
wonderful gifts. Even the best are inferior 
to the oral opinions which he delivered from 
the bench, in everything but the citation and 
discussion of authorities. His literary 
power was in vocal utterance. In the spoken 
word he was a literary genius far surpassing 
any other Georgian, living or dead, I have 
ever known. Indeed, from no other mortal 
lips have I heard such harmonious and sweet 
sounding sentences as came from his. Those 
who never saw and heard him cannot be 
made to realize what a great master he was. 

He so blended gentleness with justice, that 
since he has joined the immortals, he may be 
idealized as our Judicial Bishop enthroned in 
Georgia skies. 


AtLanTa, Ga., February, 1892. 
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A CONSTITUTIONAL QUESTION SUGGESTED BY THE 
TRIAL OF WILLIAM D. HAYWOOD 


By CHarves P. McCartuy 


ONG before the trial of William D. Hay- 
wood actually began, the attention of 
the entire country had been attracted by the 
questions involved in his appeal to the Su- 
preme Court of the United States, relating 
to the manner in which he was arrested in the 
state of Colorado and brought within the 
jurisdiction of the state of Idaho. From the 
standpoint of both lawyer and layman, these 
questions are among the most interesting 
and important raised by the case. 

The cases of Pettibone v. Nichols, Moyer v. 
Nichols, and Haywood v. Nichols presented 
the same facts and questions of law, and the 
decision of the Supreme Court in the first 
named case, reported in Volume 27 of the 
Supreme Court Reporter at page 3, governs in 
all three. The principle, that a person 
forcibly abducted from one state, and 
brought to another, by parties acting with- 
out warrant or authority of law, and held for 
a criminal offense in the latter state under 
valid process issuing from its courts, is not 
entitled, under the Constitution and laws of 
the United States, to release from detention 
by reason of such forcible and unlawful ab- 
duction, has long been too well settled to 
to merit any discussion. Mahon v. Justice, 
127 U.S. 700, 32 L. Ed. 283, 8 Sup. Ct. Rep. 
1204, Ker v. Illinois, 119 U. S. 436, 30 L. Ed. 
421, 7 Sup. Ct. Rep. 225. In Cook v. Hart, 
146 U. S. 183, 36 L. Ed. 934, the Supreme 
Court uses the following language: ‘‘The 
distinction between cases of kidnapping by 
violence of unauthorized persons without 
the semblance of legal action, and those 
wherein the extradition is conducted under 
the forms of law, but the governor of the 
surrendering state has mistaken his duty, 
and delivered up one who was not in fact a 
fugitive from justice, is one which we do not 
deem it necessary to consider at this time.” 





In his answer to the return of the sheriff, in 
the Circuit Court of the United States for 
Idaho, the petitioner Haywood raised practi- 
cally the same question suggested by the 
words above quoted. He stated in sub- 
stance that the governors of Idaho and 
Colorado and the respective officers and 
agents of those states, conspired together to 
have him taken from Colorado to Idaho, un- 
der such circumstances and in such way as 
would deprive him, while in Colorado, of the 
privilege of invoking the jurisdiction of the 
courts there for protection against wrongful 
deportation from the state; also that he was 
not present in the state of Idaho on the date 
the alleged crime was said to have been com- 
mitted, nor for months prior thereto, nor 
thereafter, and was therefore not a fugitive 
from justice, and that these facts were all 
known to the governor and other officials of 
the demanding state. Pettibone v. Nichols, 
supra, at page 113. 

The fact that the petitioner was given no 
opportunity to invoke the jurisdiction of the 
courts in Colorado is disposed of by the Su- 
preme Court as follows: ‘‘No obligation 
was imposed by the constitution or laws of 
the United States upon the agent of the 
state of Idaho, to so time the arrest of the 
prisoner and so conduct his deportation from 
Colorado as to afford him a convenient op- 
portunity, before some judicial tribunal sit- 
ting in Colorado, to test the question 
whether he was a fugitive from justice, and, 
as such, liable, under the act of Congress, to 
be conveyed to Idaho for trial there.’’ This 
same point had been raised in Ker v. Illinois, 
supra, but was not specifically passed on by 
the court in that case. 

The important question remains: Is 
there a legal distinction, so far as the con- 
stitutional rights of the accused are con- 
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cerned, between the cases where he is ab- 
ducted by private individuals and the case 
where he is abducted by the officers of the 
state under the forms of law? In either 
case he will be released on habeas corpus if 
he succeeds in invoking the jurisdiction of 
the courts prior to the time he is brought 
within the jurisdiction of the demanding 
state. Once within the jurisdiction of that 
state and held under legal process issuing 
from its courts, he cannot, in the former case, 
base any right under the Constitution and 
laws of the United States, upon the method 
of his abduction; can he do so in the latter 
case? In Pettibone v. Nichols the court 
holds on page 119, that the difference in 
fact between the two cases is of no conse- 
quence as to the principle involved; that the 
method by which the accused man was 
brought within the jurisdiction is immate- 
rial; Mr. Justice McKenna dissents upon this 
point, holding that the difference in fact 
above set forth brings the case outside the 
doctrine of Mahon v. Justice, and Ker v. Illi- 
nois. He states on page 120 that the differ- 
ence is not merely one of circumstances in 
the manner of the abduction. Again on 
page 121 he says: ‘I submit that the facts 
in this case are different in kind and trans- 
cend in consequences those in the cases of 
Ker v. Illinois and Mahon v. Justice, and 
differ from and transcend them as the 
power of a state transcends the power of an 
individual. No individual or individuals 
could have accomplished what the power of 
the two states accomplished; no individual 
or individuals could have commanded the 
means and success; could have made two 
arrests of prominent citizens by invading 
their homes; could have commanded the re- 
sources of jails, armed guards, and special 
trains; could have successfully timed all acts 
to prevent inquiry and judicial interfer- 
ence.”’ Therefore, from his own statement 
of the case, the conclusion seems irresistible 
that the difference is merely one in the cir- 
cumstances of the abduction. It is difficult 
to see how such a difference of itself can cre- 





ate a right under the Constitution and laws 
of the United States. The justice says that 
the distinction is recognized by the ccurt in 
Mahon v. Justice, supra. He probably re- 
fers to the sentence in the opinion in which 
the court says that the state of Kentucky 
did not authorize the unlawful abduction of 
the prisoner from West Virginia, 32 L. Ed. 
at page 286. The context, in the light of 
which this sentence must be read, shows that 
the court is here considering whether or not 
the abduction was brought about by any 
statute of the state of Kentucky which vio- 
lates the Fourteenth Amendment of the Con- 
stitution of the United States, and finds 
that such is not the case. The reasoning 
certainly does not establish the distinction 
in question. In making and defining a dis- 
tinction between civil and criminal cases, 
some courts have said that, in a civil case, a 
party guilty of fraud or violence in bringing 
the defendant within the jurisdiction, cannot 
take advantage of his own wrong; whereas in 
a criminal case, the state, that is the people, 
is guilty of no wrong. State v. Ross, 21 
Iowa 467. Possibly these expressions throw 
light on the theory of Mr. Justice McKenna. 
His idea seems to be that the state is barred 
by its own wrong, consisting of the wrong- 
ful acts of its officers, a doctrine somewhat 
analogous perhaps to that of estoppel. Pos- 
sibly, in a civil action, the state may be 
estopped by the erroneous or wrongful acts 
of its officials, if such acts are clearly within 
the scope of their authority as fixed by law. 
Salem Improvement Company v. McCourt, 
Oregon, 41 Pac. Rep. 1105. The writer has 
been unable to find any case in which the 
doctrine of estoppel, or any bar after the 
analogy of an estoppel based upon the un- 
lawful acts of officials, has been raised to de- 
feat the state in a criminal prosecution. It 
is clear that the Supreme Court did not 
evolve a new rule of law for the cases of 
Moyer, Haywood, and Pettibone, but ap- 
plied to them an old and well established 
doctrine. 

A consideration of the case of Pettibone v. 
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Nichols brings to mind most forcibly the 
fact that there is a great weakness in the pro- 
visions of the Constitution and Statutes of 
the United States relating to interstate ren- 
dition of fugitives from justice. This mat- 
ter has been discussed by text-writers and 
courts in the past, but is surely of sufficient 
importance to warrant further discussion. 
The second paragraph of Section 2 of Article 
IV of the Constitution reads as follows: “‘A 
person charged in any state with Treason, 
Felony, or other Crime, who shall flee from 
Justice, and be found in another state, shall 
on Demand of the Executive Authority of 
the State from which he fled, be delivered 
up,to be removed to the State having Juris- 
diction of the Crime.” Section 5278 of the 
Revised Statutes of the United States, 
passed pursuant to the above named pro- 
vision of the Constitution, provides that 
‘‘whenever the executive authority of any 
state or territory demands any person as a 
fugitive from justice, of the executive 
authority of any state or territory to which 
such person has fled, and produces a copy 
of an indictment found or an affidavit made, 
charging the person demanded with having 
committed treason, felony, or other crime, 
certified as authentic by the governor or 
chief magistrate of the state or territory 
from which the person so charged has fled, 
it shall be the duty of theexecutive authority 
of the state or territory to which such per- 
son has fled to cause him to be arrested and 
secured, and to cause notice of the arrest to 
be given to the executive authority making 
such demand, or to the agent of such 
authority appointed to receive the fugitive, 
and to cause the fugitive to be delivered to 
such agent when he shall appear... .” 
The Supreme Court of the United States in 
Hyatt v. New York, 188 U.S. 691, 47 L. 
Ed. 657, holds that one who was not within 
the state when the crime in question was 
committed, cannot be deemed a fugitive 
from justice within the meaning of the sec- 
tion of the Revised Statutes above quoted, 
because if not within the demanding state 





at that time, he cannot be said to have fled 
from it. The writer realizes that the 
question of jurisdiction, where a person, 
while without the boundaries of a state, 
commits acts which result in a crime within 
its boundaries, is by no means simple, but 
on the contrary raises many intricate prob- 
lems in conflict of laws. It is not necessary 
for the purpose of this article to go deeply 
into the intricacies of this subject. It will 
suffice to refer to certain well established 
and universally accepted principles. It is 
the general rule both at common law and 
by universal statute law that when a person 
puts into operation a force, which, without 


the aid of any intervening agency, pro- . 


duces a result within the limits of a state, 
which constitutes a crime under its laws, he 
is liable to prosecution and punishment at 
the hands of that state, if jurisdiction can 
be obtained of his person, although he was 
not within its boundaries when the force 
was put into operation or the result ac- 
complished; this is also true when the force 
is carried out and the result accomplished 


by means of an innocent agent within the 


state. To this effect see the cases cited in 
an article by the well known text-writers, 
H. C. Underhill and W. L. Clark, in Vol- 
ume XII of the “Cyclopedia of Law and 
Procedure,” at page 208, notes 96 and 97. 
For instance, suppose that a person, X, 
makes certain false pretenses in state A, by 
means of which, through the medium of the 
mail or of an innocent agent, he obtains 
money or property in state B, there is no 
question but that the jurisdiction to try 
him for the crime of obtaining money or 
property by false pretenses is in state B; 
Adams v. The People, 1 New York 173, 
and other cases cited in the article just 
above mentioned, at page 211, note 18. 
Yet state B cannot get custody of X under 
the statute relating to interstate rendition, 
because he was not physically present within 
the state at the time the crime was com- 
mitted. In order to be a fugitive from 
justice within the meaning of the statute 
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he must have fled from the demanding 
state, and in order to have so fled, he 
must have been physically present within 
that state at the time the crime was com- 
mitted ; constructive presence will not suffice; 
Hyatt v. New York, supra. Again suppose 
that X, standing in state A, fires a shot 
across the boundary at Y standing in state 
B, which results in the death of Y. It 
certainly cannot be denied that the juris- 
diction to try A for homicide is in state B, 
both at common law and under prevailing 
statute law; State v. Hall,114 North Carolina 
909, 28 L.R.A. 59, and other cases cited in 
the note to the last named report of the 
above case. Yet state B cannot get cus- 
tody of X under the statute, for the reason 
above stated; State v. Hall, 115 North 
Carolina 811, 28 L.R.A. 289; Hyatt v. 
New York, supra. Further instances read- 
ily come to mind, but the above are surely 
sufficient to show that there is an inex- 
cusable weakness in the law. It seems evi- 
dent that the defect cannot be remedied by 
an amendment of the statute, for the 
reason that the same defect is inherent in 
the Constitution itself. The use of the 
words ‘on demand of the executive 
authority of the state from which he fled,” 
in the constitutional provision makes it 
clear that it is subject to the same con- 
struction as the statute, and contemplates 
only persons who were physically present 
within the demanding state, and fled in the 
physical sense. 

In view of the difficulty of securing 
an amendment to the Constitution of 
the United States, the question naturally 
arises: Can the defect be regulated by 
state legislation? It may be noted at the 
start that such legislation could not be 
entirely effective. Suppose that the state 
of Maine had a statute empowering the 
governor to surrender fugitives from justice 
upon demand of other states, that the Gov- 
ernor of California demanded the sur- 
render of a person as a fugitive, and that 
such person was delivered up in accord- 





ance with the Maine statute to the agent of 
the state of California. The moment that 
the agent left the state of Maine with his 
charge, his authority to hold the latter 
would cease. This difficulty would be met 
in every state traversed on the journey 
back to California. If all the states trav- 
ersed had similar statutes, the agent could 
legally hold his prisoner only upon com- 
plying with the statute of each state as he 
entered it. If any one of them had no 
such statute, it is clear that he could not 
legally hold his charge within that state. 
State legislation would be absolutely effect- 
ive only in a case where the demanding 
and surrendering states immediately ad- 
joined each other. This difficulty is 
pointed out and enlarged upon in a note to 
the case of Ji re Robb, reported in 9 Sawyer 
at page 560. Aside from its practical 
significance it may possibly have some 
bearing on the question of the constitu- 
tionality of such legislation, and in this 
connection it will be noticed later. 

The constitutional question involved may 
be put as follows: In view of the fact that 
the Constitution of the United States 
makes it obligatory upon a state to sur- 
render as a fugitive from justice a person 
who is charged with a crime in the de- 
manding state, and who has fled from 
that state in a physical sense, has a state 
the power to pass a law providing for 
the surrender of a person so charged, irre- 
spective of the question whether or not he 
has fled from the demanding state? To 
begin with it is clear that such a law would 
not be objectionable on the ground that it 
invaded the constitutional rights of the 
person surrendered, for the Supreme Court 
has held, in Mahon v. Justice, supra, and 
in Lascelles v. Georgia, 148 U. S. 537, 37 L. 
Ed. 549, that a person accused of crime in 
one state has no right to an asylum in an- 
other state under the Constitution and laws 
of the United States. If it were objection- 
able, it would be on the ground that under 
the Constitution the power to pass laws 
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concerning interstate rendition is exclu- 
sively granted to Congress and impliedly 
prohibited to the states. Would it be 
objectionable on the latter ground? 

It will undoubtedly be conceded that the 
power to surrender fugitives from justice 
existed in the several states prior to the 
adoption of the Constitution, as an at- 
tribute of sovereignty. To this effect is 
“‘In re William Fetter,” 23 New Jersey Law 
311, also State v. Hall, 115 N. C. 811, 28 L. 
R.A. 289. In Prigg v. Commonwealth of 
Pennsylvania, 16 Peters 535, 10 L. Ed. 1060, 
at page 1092, Mr. Justice Story states that 
the right to surrender fugitive slaves as a 
matter of comity existed in the several 
states before the adoption of the Consti- 
tution; and the power to surrender fugi- 
tives from justice is clearly analogous in 
this respect. It is probably true, as stated 
by Chief Justice Taney and Mr. Justice 
Daniel in the last named case that, subse- 
quent to the adoption of the Constitution, 
the right of a state to surrender either a 
fugitive slave or a fugitive from justice 
could not be logically based upon the police 
power of the state. But, if the power ex- 
isted before, as an attribute of sovereignty, 
then it subsisted after, the adoption of the 
Constitution, upon the same ground, unless 
it was surrendered by the states. Whether 
or not it was so surrendered is the important 
question. Of course in this connection the 
writer is speaking of the power to deliver 
up a fugitive as a matter of comity, and not 
the power to demand such delivery. The 
latter power is not an attribute of sover- 
eignty, and never existed in the states until 
it was created by the provision of the 
federal Constitution. 

There is some authority to the effect that 
a state has the power to provide for the 
surrender of a person charged with crime 
in another state. In State v. Hall, supra, 


the court says, at page 292, ‘‘But in the 
exercise of its reserved sovereign powers, 
the state may, as an act of comity to a 
sister state, provide by statute, for the 





surrender, upon requisition, of persons who, 
like the prisoners, are indictable for murder 
in another state, though they have never 
fled from justice. If it shall be proved that 
the prisoners were in fact in North Carolina 
and the deceased in Tennessee when the 
fatal wound was inflicted, a law may still 
be enacted giving the Governor the author- 
ity to issue his warrant and deliver them on 
requisition.”” Mr. Spear, in his work on 
Extradition and Interstate Rendition, at 
page 316, speaking of the case where a 
person is charged with a crime in a state 
from which he has not fled, says: ‘The 
Constitution may be amended, and then the 
laws of the United States may be amended . 
so as to cover such cases; or state laws may 
be enacted to furnish a remedy which is not 
now supplied by either. Either method is 
possible, and there certainly should be 
some method for awarding justice in this 
class of cases.” 

“Prigg v. Commonwealth of Pennsyl- 
vania,”’ supra, bears upon the question. 
The court holds that a statute of Pennsyl- 
vania in regard to fugitive slaves is uncon- 
stitutional, for the reason that it impedes 
the absolute right of the owner to recapture 
his slave, and is thus in conflict with the 
provisions of Section 2 of Article IV of the 
Constitution. Mr. Justice Story declares 
that the states have no power to legislate 
in regard to the surrender of fugitive slaves, 
that the Constitution confers such power 
exclusively upon Congress and prohibits it 
by implication to the states. His declara- 
tion to this effect is dictum, as shown by 
Taney, Chief Justice, and Daniel, Justice, 
in their separate opinions. Mr. Justice 
Story classes legislation concerning fugitives 
from justice with that concerning fugitive 
slaves, and concludes that the former kind 
of legislation is also prohibited to the 
states. On this point it is very clear that 
his opinion is dictum. He holds that the 
power to legislate upon these subjects is 
exclusive in Congress for two reasons: First, 
because the right to retake slaves, (or 
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obtain custody of fugitives from justice), 
and the duty to deliver them in any part of 
the United States, derive their whole 
validity and obligation exclusively from the 
Constitution of the United States; second, 
because the nature of the subjects requires 
that they should be controlled by one and 
the same will, and act, uniformly by the 
same system of regulations, throughout the 
Union. Taney, Chief Justice, Thompson, 
Baldwin, and Daniel, Justices, dissent from 
Story’s views as to the exclusive power of 
Congress. The first reason assigned by him 
does not seem valid. It is admitted that a 
state cannot force other states of its own 
power to deliver up fugitives from justice; 
this power resides exclusively in the na- 
tional government. But this fact of itself 
constitutes no reason in logic or necessity 
why the states should not be allowed to act 
voluntarily on ground of comity so long as 
they do not conflict with the express right 
and duty prescribed by the Constitution. 
With reference to the second reason assigned 
by Story, Mr. Justice Thompson remarks 
that the mere fact that congressional legis- 
lation might be the more appropriate remedy 
does not render state legislation unconsti- 
tutional; to have that effect the case must 
be so strong that state action is absolutely 
inappropriate. The strength of this second 
reason, as applied to the particular kind of 
legislation treated in this article, will be 
further considered a little later. Taney, 
Chief Justice, uses the following language: 
““Moreover the clause of the Constitution 
of which we are speaking does not purport 
to be a distribution of the rights of sov- 
ereignty, by which certain enumerated 
powers of government and legislation are 
exclusively confided to the United States. 
It does not deal with that subject. It pro- 
vides merely for the rights of individual 
citizens of different states, and places them 
under the protection of the general govern- 
ment, in order more effectually to guard 
them from invasion by the states. There 
are other clauses in the Constitution by 


which other individual rights are provided 
for and secured in like manner; and it has 
never been suggested that the states could 
not uphold and maintain them, because 
they were guarantied by the Constitution 
of the United States.”” These remarks may 
be applied with equal force to the provision 
of the Constitution concerning interstate 
rendition of fugitives from justice; the only 
difference being that this provision confers 
certain rights upon states instead of indi- 
viduals. 

In United States v. McClay, 26 Fed. 
Cas. 1051; Jn re Robb, 19 Feb. 26; Ex parte 
McKean, 16 Feb. Cas. 186; and Degant v. 
Michael, 2 Ind. 396, there are expressions, 
arguendo, or by way of dictum to the effect 
that the power of legislation over interstate 
rendition of fugitives from justice is exclu- 
sive in Congress, the court in each case 
relying upon the dictum of Mr. Justice 
Story. On the other hand many states 
have passed statutes auxiliary to the fed- 
eral statute, providing for the manner 
of arrest and detention of fugitives and 
other matters of detail. These statutes 
have been held constitutional by the courts 
of last resort in those states, contrary to the 
views of that judge. For cases on this 
point see Com. v. Tracy, 5 Metc. 536; Ex 
parte Rosenblatt, 51 Cal. 285; Kurtz vw. 
State, 22 Fla. 41, 1 Am. St. Rep. 175. In 
Moore v. People of the state of Illinois, 14 
How. 13, 14 L. Ed. 306, the Supreme Court, 
through Mr. Justice Grier, states that the 
court merely held in Prigg v. Com., that any 
state law which interrupts or impedes the 
right of the owner to the immediate pos- 
session of his slave is void, and makes 
no mention of the views expressed in that 
case by way of dictum. It seems not 
unlikely that those views would not re- 
ceive the sanction of the courts in our day, 
in the light of this tendency to ignore them. 

So far we have assumed for the sake of 
argument that the provisions of the Consti- 
tution and of the state legislation under 
discussion cover the same ground and 
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might come into conflict. As a matter 
of fact this is not true. The Constitution 
limits congressional legislation to the cases 
of persons who have fled from the demand- 
ing state. It seems clear that Congress 
could not, in the face of this limitation, 
pass a statute touching persons charged 
with crime in a state, from which they have 
not fled. If it were true that Congress had 
power to pass such a statute, then the argu- 
ment of Mr. Justice Story to the effect that 
the subject is one peculiarly for federal 
legislation, and the added fact that state 
laws must be subject to the defect before 
mentioned in this article, might constitute 
a formidable objection to state action. But, 
if, as it seems, Congress has no power to act, 
then there is no force in that objection. If 
Congress has not the power, then the fact 
that Congressional action would be an apt 
remedy, and that state laws are subject to 
an inherent weakness, however serious, is 
entirely immaterial. 

In speaking of a case where Congress, in 
pursuance of powers conferred upon it by 
the Constitution, has passed certain stat- 
utes, Mr. Justice Story says: “In such a 
case the legislation of Congress in what it 
does prescribe, manifestly indicates that it 
does not intend that there shall be any 
further legislation to act upon the subject 
matter. Its silence as to what it does not 
do is as expressive of what its intention is, 
as the direct provisions made by it.” 
Without expressing any opinion as to the 
correctness of the specific rule above stated, 
the writer suggests that, in order to hold the 
state legislation in question unconstitutional, 
the rule would have to be extended some- 
what as follows: “Since the Constitution 
treats as fugitives from justice only persons 
who have fled from the demanding state, 
therefore it manifestly indicates the inten- 
tion that all legislation concerning the 
interstate rendition of persons charged with 
crime shall be confined to persons of that 
class.’’ The above argument certainly does 


apply to limit the legislative power of 





Congress. It cannot apply to limit the 
power of the states. Such a doctrine of 
implied prohibition would surely be in 
conflict with the rule that the states retain 
all powers not delegated to the federal 
government, as laid down in Gibbons uv. 
Ogden and a long line of famous cases; it 
would practically wipe out the doctrine of 
reserved powers, in violation of the pro- 
visions of Articles IX and X of the Amend- 
ments to the Constitution of the United 
States. 

Section 1 of Article IV of the Consti- 
tution of the United States provides ‘Full 
Faith and Credit shall be given in each 


State to the public Acts, Records and , 


judicial Proceedings of every other State. 
And the Congress may by .general Laws 
prescribe the Manner in which such Acts, 
Records and Proceedings shall be proved 
and the effect thereof.’’ Congress has 
passed a statute to this end. Many of the 
states have passed statutes requiring less by 
way of certification or other proof, than is 
required by the Act of Congress. The con- 
stitutionality of these statutes has never 
been questioned, for they do not impair the 
constitutional obligation. The Supreme 
Court of the United States has held that a 
judgment in an action im personam, based 
upon service by publication, need not be 
given due faith and credit under the Con- 
stitution. Haddock v. Haddock, 50 L. Ed. 
857, and other cases there cited. But 
while so holding the court says that it inti- 
mates no doubt as to the power of a state 
to give a judgment of that character ‘‘such 
efficacy as it may be entitled to in view of 
the public policy of that state.”” 50 L. Ed. 
at 884. If a state may act outside of the 
mandate of the Constitution in regard to 
the judicial proceedings of a sister state, 
so long as it does not violate its consti- 
tutional obligation, why may it not so act 
in regard to rendition of fugitives from 
justice? 

In closing, the writer desires to notice 
two cases which have sometimes been said to 
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be the strongest authorities against the con- 
stitutionality of state legislation. The first 
is People v. Hyatt, 172 N. Y. 176, 60 L.R. 
A. 774. In that case the only question 
before the court was whether or not a man 
could be held as a fugitive from justice 
under the federal statute, when he was not 
within the State of New York at the time 
the crime was committed. A determination 
of this question simply required an examina- 
tion of the statute and the Constitution, 
and, upon such examination, the court 
holds that the case does not come within 
the statute. For some unknown reason, 
the court goes out of its way to say: ‘No 
person can or should be extradited from 
one state to another unless the case falls 
within the constitutional provision, and the 
power which independent nations have to 
surrender criminals to other nations as a 
matter of favor or comity is not possessed 
by the states.”’ There was no claim or 
argument made that the prisoner was held 
by virtue of any power inherent in the 
state of New York; in fact it does not appear 
that there was any statute under which the 
right to so hold him could be claimed, and, 
in the absence of a statute, it is elementary 
that the power could not be exercised; State 
v. Hall, 28 L.R.A. 289, Cyclopedia of Law 
and Procedure, Volume XIX, page 53, note 
3. The court denies to the state a right 
which was not raised or involved in the 
The reason assigned is that where a 
under 


case. 
prisoner has _ been 
the constitutional provision and brought 
within the jurisdiction of the demanding 
state, the surrendering state cannot procure 
his release as a matter of right, even though 
its process has been abused in the proceed- 
ings; Mahon v. Justice, supra; and Lascelles 

Georgia, 37 L. Ed. 549. But all this 
proves is that the states do not act on the 
ground of comity in cases arising under the 
statute of the United States. This is freely 
conceded; it needs no further proof than 
the mere wording of the constitutional 
provision. The question still remains: 


surrendered 





Have the states relinquished all power to 
legislate concerning interstate rendition, 
simply because they have made it obligatory 
upon themselves to deliver up persons as 
fugitives in certain cases? The question 
whether the rule of Mahon v. Justice and 
Georgia v. Lascelles would apply in a case 
where a state delivered up a person as a 
fugitive on the ground of comity, does not 
concern us here. It might well be that a 
different rule would be applied, and that 
the complaint of the surrendering state that 
its process had been abused would prevail 
in the demanding state, as a matter of 
comity. If so, there would be no conflict 
with the provisions of the Constitution of 
the United States, for the Constitution 
would not be involved in the slightest degree. 
It is conceded that the states act under 
obligation, and not as a matter of comity, 
in cases arising under the Constitution; to 
say that for this reason the states have 
surrendered all power to act, in cases not 
covered by the Constitution, seems to be 
begging the question. The court cites in 
contention Lascelles v. 
In that case also a person 


support of its 
Georgia, supra. 
was delivered up as a fugitive under the 
statute of the United States. It was argued 
on behalf of the prisoner that he could not 
be tried in the demanding state on any 
charge except the one designated in the 
rendition proceedings, and, as premises for 
this conclusion, it was stated that this was 
the rule in cases of extradition from foreign 
countries, and that the relations between 
the states in such matters were similar to 
those between independent nations. The 
court holds that the second premise is false, 
and that for this reason the analogy does 
not hold. The only relations before the 
court for consideration are those existing 
between the states with reference to the 
delivery of fugitives from justice under the 
Constitution. The decision is that these 
relations are not like those between inde- 
pendent nations. This is manifestly true. 
But it does not answer the question whether 
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the states have a reserved power to act con- 
cerning fugitives from justice, in cases 
entirely outside the scope of the constitu- 
tional provision. Whether, in case of ren- 
dition under state legislation, the rule con- 
cerning the charges on which the prisoner 
may be tried would be the same as in cases 
of interstate rendition under the federal 
Constitution and statute, or the same as 
in cases of extradition from foreign countries, 
is not material. If the rule were different 
from that applied under the federal statute, 
there would be no conflict with that statute 
or the Constitution, for neither would have 
any bearing on the case. In both the last 
named cases, nothing is considered but the 
obligation of states to deliver up fugitives 
under the Constitution, and their relation- 
ship in the light of such obligation. It is 





submitted that the opinion of the court on 
these matters throws no light upon the 
question of the right of a state to act in a 
case entirely outside the obligation imposed 
by the Constitution. 

In the absence of much direct authority 
upon the constitutional question here 
treated, the matter must necessarily be 
argued from analogy. The examination 
here given is of course but slight and cur- 
sory, in view of the vast field from which 
such arguments may be drawn. It would 
appear that the only complete remedy for 
the defect discussed is an amendment to 
the Constitution of the United States. 
Since this remedy is so difficult to apply, 
the proposed remedy by state legislation 
should be carefully considered. 


BotseE, Ipauo, October, 1907. 
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CIRCUIT RIDING IN THE PHILIPPINES 


By James H. BLount 


“IT have written these tales of our life 
“For a sheltered people’s mirth, 

“In jesting guise — but ye are wise 
‘*And ye know what the jest is worth.’’ 


ke’ a visiting attorney to spend a morn-’ 


ing within the cool, secluded, and stately 
precincts of the Bar Association building 
of New York City, with the great dead, 
whose work is already done, looking down 
at you benignly from the walls, and the 
strenuous living, whose work is not yet 
done, sprinkled about the great hall, poring 
raptly over the guesses of their prede- 
cessors at the true law, is indeed an affir- 
mative pleasure, and a privilege. Especially 
is this the case when your visitor, fleeing 
the heat of his native heath in the far South 
for a midsummer’s holiday with New Eng- 
land friends, stops over in New York, en 
route, and, wandering from his near by 
club, into this scholarly environment, the 
home of the legal profession of the great 
metropolis, finds that time and place concur 
to prompt the immediate fulfillment of an 
oft deferred task, viz., the writing of an 
article, long since promised to the editor of 
the GREEN BaG, on circuit riding in the 
Philippines in the pioneer days. 
What is here and now set down is largely 
a reproduction of things heretofore told 
verbally to our genial friend just referred 
to, and concerns problems of transportation, 
not of law, questions of how to get from one 
place of holding court to another, rather 
than of what happened after you got there. 
The Act of the United States Philippine 
Commission of 1go1, creating the present 
judicial system, commonly called the Judi- 
ciary Act, divided the Archipelago into 
fourteen judicial districts (exclusive of the 
City of Manila, which constituted a district 
itself, or at least a juridical unit). These 
districts, numbered respectively from one 





to fourteen, beginning with the northern- 
most, contained usually three or four pro- 
vinces, — Americans would call them coun- 
ties — and at the capital of each province, 
the county seat, court was required by 
the law aforesaid to be held twice a year. 
At the time of the passage of this Act there 
were many of the provinces grouped by it 
into judicial districts which the lawmaking 
body had never seen. They had worked 
like beavers ever since their arrival at 
Manila in June, 1900, and had gotten 
around personally to a number of the pro- 
vinces, but many of them, especially the 


‘remoter ones, they had not as yet been able 


to visit. Consequently, some of the judicial 
districts were simply marked off on a map 
with a pencil, without any knowledge of 
how the land lay, or of what available 
means of communication existed between 
the capitals of the several provinces com- 
posing it. For example, the district to 
which I was assigned, when the Civil Gov- 
ernment was founded on July 4, 1901, was 
the First Judicial District. It was the 
northernmost district of the Archipelago, 
the nearest of all to Hong Kong and the 
mainland of Asia. Of its four provinces, 
the two most northerly, Ilocos Norte, on 
the China Sea side, and Cagayan, on the 
Pacific Ocean side, looked adjacent enough 
on the map. Court was only required to 
be held at the provincial capitals, and the 
capital of Ilocos Norte was but about eighty 
miles (on the map, measured by the scale) 
from the capital of Cagayan. But, as a 
matter of fact, there was a precipitous and 
almost pathless range of mountains between 
the two provinces, infested in the rainy sea- 
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son by intermittent sloughs of despondent- 
looking mud in lieu of a trail, and at all 
seasons by head-hunting savages. No 
American that I ever heard of, except my 
esteemed friend, Colonel Robert L. Howze, 
then Lieutenant-Colonel of the Thirty-fourth 
Volunteer Infantry, now Commandant at 
West Point, ever got across that Caraballa 
North Range. Colonel Howze had suc- 
ceeded in doing so because: (1) He was 
trying to hammer into pieces the last rem- 
nants of Aguinaldo’s organized forces — 
which he did; (2) He was trying to rescue 
Lieut. Gilmore of the navy, as to whose 
possible ultimate fate the American Presi- 
dent and people were gravely apprehensive 
— which he did; (3) He was, and is, pos- 
sessed of as much restless, exuberant physi- 
cal energy as anybody you are likely to 
meet in a day’s journey (except the present 
Chief Magistrate of the nation.) The only 
way to travel from the capital of Ilocos 
Norte to the capital of Cagayan, except by 
following in the footsteps of Colonel Howze, 
was to go by sea, thirty miles due north, to 
the northwestern corner of the Island of 
Luzon, thence east sixty miles to the mouth 
of a river, the Rio Grande de Cagayan, and 
thence south seventy miles up this Cagayan 
River. Of course, in due time after the 
degree of practical adjacency sustained by 
these two provinces to one another became 
familiar to the Department of Justice at 
Manila, a law was finally passed re-district- 
ing them, and also other provinces which 
had originally been grouped unadvisedly. 
But that is another story. Just at present 
we are to confront and solve transportation 
problems more difficult than travelling 
ninety miles by sea on a government launch, 
and seventy miles up a river on a merchant 
steamer. 

In the last half of 1901, the First Judicial 
District of the Philippine Islands consisted 
of four provinces, to wit, the two already 
named and two others, Isabela and Neuva 
The Civil Government had been 
Pursuant to the 


Viscaya. 
inaugurated July 4, 1gor. 





Judiciary Act, I had opened court in the 
Province of Ilocos Norte in July and had 
kept busy there’ until time to depart for 
Cagayan, to open the fall term of court 
there on the date fixed by law, which if | 
recollect aright was the first Monday in 
September. Cagayan Court duly opened 
and kept grinding until time to adjourn in 
order to open in Isabela province on the 
statutory date, which, if I mistake not, was 
the first Monday in October. The trip 
from the capital of Cagayan Province to 
that of Isabela Province was interesting. 
At the outset, before we started, a mora! 
question arose. The rainy season was in 
full swing, the roads were impassable, and 
the river was swollen. No native boat 
could travel up that stream forty miles 
This river, the Rio Grande de Cagayan, — 
there are numerous “Rio Grandes,” in all 
Spanish countries, each being named after 
the territory it drains — watered a wonder- 
fully fertile valley, down which it ran due 
north some hundred and fifty miles or more 
to the north end of Luzon, and into the 
China Sea. The Cagayan Valley is the great 
tobacco country of the Philippines. The 
tobacco industry there is controlled very 
largely by a corporation called ‘The Gen- 
eral Tobacco Company of the Philippines.’ 
It has been there a great many years, and 
is fairly well equipped with most of the 
essentials, including river boats. Seeing my 
emergency, they offered me a small steam 
launch. She was big enough to hold the 
padrone (man in charge of her), Mr. Brower 
(my stenographer), and myself, little enough 
to get through the shallow places, and strong 
enough to swim up stream. She was the 
one thing that made possible that year a 
session of the Court of First Instance of the 
Province of Isabela at the time and place 
prescribed by law. I decided that the 
travel contemplated was necessary for the 
public service and accepted the offer. If 
the Tobacco Company, had had any case 
of importance pending in Isabela province, 
I knew the chances were ten to one that I 
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would have already heard about it during 
the five or six weeks’ session just held in 
Cagayan Province, where their headquarters 
was situated. As it turned out they had 
no case of any kind pending. They were 
simply and genuinely anxious to comfort 
their stockholders in Paris and Madrid by 
helping to restore public order and the 
regular administration of justice. Nor was 
financial anxiety: the only reason for their 
courtesy. The company’s agents were 
nearly all Europeans, with families. They 
were interested in reducing to a minimum 
the danger to themselves and their families 
from assassination and arson. “In the days 
of the Empire,’”’ as the period of military 
regime in the Philippines is fondly called by 
those who were there then, I could, as a 
military officer, simply have sent for the 
Tobacco Company’s Agent, borrowed his 
boat for as long as might be necessary and 
given him a certificate afterwards specifying 
the boat and how long it had been used. 
The next Quartermaster coming that way 
with funds would pay the bill. But alas, 
those halcyon days were gone forever! You 
could no longer be a benevolent despot, and 


say ‘‘Lex regis voluntas,”’ or “‘this is pro , 


bono publico and ‘goes,’ whether you like it 
or not.’ You had to be benevolent along 
prescribed lines according to the Lex 
Scripta. Wherefore, great was my joy at 
the proffer of the launch. It seemed a 
substantial point to be gained, if the courts 
of the newly inaugurated government could 
open, from the very beginning, at the time 
fixed by law, and continue to do so there- 
after in each province, twice a year. 

We had but one adventure on this trip, 
though it took some three days to go the 
forty miles. At a sharp bend in the river 
the current proved too swift for the steam 
strength of our little launch. She was 
caught in the grip of it and carried whirling 
round and round some hundred of yards 
down stream, until we finally succeeded in 
pulling her into the bank by catching hold 
of overhanging limbs, tugging with boat 





hooks, and the like. At this junction the 
padrone very sensibly remarked that even 
if he could manage to get up a little more 
steam pressure than before, still, further 
attempts would be unwise, because if the 
same thing should again happen, driftwood 
and other things might get mixed up in the 
propeller and break it; and they could not 
get another propeller anywhere nearer than 
Hong Kong. It was a wonder some such 
catastrophe had not already happened. 
However, there was a tobacco hacienda, 
near the river, managed by a fine, hale, and 
hearty old Englishman, famed for his hos- 
pitality in all the region round about. 
Thither we were conducted. Our host and 
his son between them managed to provide 
us with dry garments until our own could 
be dried. (The main baggage had been left 
behind to come up on a freight boat.) Then 
we had a bountiful supper, including wild 
duck and venison, killed that day in the 
neighborhood. At its conclusion the wife 
of mine host, a Portugese lady, together with 
her two daughters, discoursed sweet music 
on piano and violin until about ten or eleven 
o'clock, when everybody turned in for the 
night. Next morning bright and early — 
I mean early, not bright, for it was still 
raining as no one in America ever saw rain 
come down — we started to finish the rest 
of our trip to the Capital of Isabela province, 
a town called Ilagan, on horseback. This 
we did without further accident or incident. 
Having now travelled as it were, gentle 
reader, from the Ilocos Norte Court House 
to that of Cagayan, and thence to Isabela, 
the third provinces of the First District, you 
may say, with heartless nonchalance, ‘Oh, 
it could have been worse.” But after a 
glimpse at the journey from Ilagan to my 
fourth provincial Capital, Bayombong, in 
the province of Nueva Viscaya, during the 
rainy season, it is confidently hoped that you 
will not repeat the remark just quoted. 
From Ilagan to Bayombong is about 
ninety miles. The first third of the way you 
are swimming rivers, mostly. After that 
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you ascend gradually for some twenty miles 
or more, from the low country toward the 
mountains. Then comes about twenty-five 
miles of mountain trail, such as would de- 
light the heart of any true member of 
the Alpine Club, or the Ararat Society, 
except that there dwell among the fast- 
nesses through which this trail winds a lot 
of savages — “‘half devil and half child’”’— 
who till the soil as well as hunt game, and 
who entertain a belief that if at the season 
when a certain red flower blooms they go 
abroad in the land and cut off the heads of 
wayfarers and stick them about over their 
fields at the end of long poles, the crops 
sown in such fields will prosper beyond com- 
pare. If you get safely through this twenty- 
five miles and don’t get drowned in the 
river just beyond, your troubles are over, 
and during the rest of the journey you feel 
as complacent as Sergeant Mulvaney did 
after the taking of Lung-tung-pen. 

As the time approaches to adjourn the 
October term of the Court of First In- 
stance of Isabela Province in order that 
said court might open its first regular semi- 
annual session in the adjoining province of 
Nueva Viscaya in the month of November, 
the presiding judge of the court, and the 
stenographer, began to gather information 
and compare notes, with a view of getting 
ready for the next change of venue. The 
16th United States Infantry was garrisoning 
that part of my district which lay in the 
Cagayan Valley, and Captain Chrisman of 
that regiment, commanding the United 
States forces at Ilagan, at whose house I 
stopped during the term of court held in 
Isabela Province, advised me not to under- 
take the trip to Bayombong without a 
strong escort. This he offered to furnish, and 
did furnish. The escort consisted of some six 
oreight soldiers of the 16th Infantry,mounted, 
and armed with carbines and revolvers, and 
some American packers, to look after the 
pack mules. The packers had revolvers. 
This made about ten beside Brower and 
myself, who also had revolvers — _ twelve 





armed Americans, all told. In addition to 
the foregoing, a constabulary officer turned 
up at the last moment, bound from Ilagan 
for Bayombong also. He was to carry over 
a lot of money, and supplies, and was 
taking along a guard of native constabulary 
just about equal, in numbers, to our own 
party. So that we were, altogether, near 
twenty-five. This made us practically safe 
in the day time against the head-hunters, 
because they had no firearms, and we could 
avoid camping in their country over night 
by crossing it in one day —rising early, 
travelling briskly, and not stopping for a 
midday meal. 


To appreciate the apparently insoluble. 


difficulty which confronted us at the very 
threshold of the Ilagan houses from which 
we emerged in the wet grey dawn of the 
morning after our last night there, you 
should know, roughly, how the land lay. 
Imagine a capital Y inverted thus, X, north 
lying in the direction of the top of this page. 
The two arms of the inverted letter repre- 
sent two rivers, one coming from the south- 
east, the other from the southwest. Where 
the two arms meet to form the main stem of 
the letter, is where the two rivers meet to 
form the main stem of the Rio Grande de 
Cagayan, which flows due north to the sea. 
At the junction of the two rivers lies the town 
of Ilagan. Our destination, Bayombong, 
being southwest of the starting point, we 
had an uphill journey, z.c. up the slant of 
the water shed which meant (that far up the 
river —in the rainy season) that we must 
travel all the way by land. To go south- 
west we must get out of town by crossing the 
left or west fork. The point of land on 
which the town lay was nothing less than a 
bluff, and a high one at that — possibly 
forty feet above the ordinary low water. On 
this particular morning the river was risen 
about half way to the top of the bluff. 

But before we start upon our journey, the 
mise-en-scéne would be incomplete without 
mention of the tpyewriting machine. Prior 
to our departure from Manila, I had suc- 
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ceeded, by dint of much effort, in getting 
one. My service in the army had taught me 
to beware of all such answers of Quarter- 
masters and the like as, ‘‘Go ahead, we'll get 
it up to you a little later.’’ This machine 
was a delight to the eye. It was a brand 
new Remington with 70 spaces. It repre- 
sented a rate of progress in taking down 
testimony in court at least double that of 
the inexorably accurate and skillful, but 
hopelessly slow, escribientes — penmen — 
left over from the Spanish regime. More- 
over, as the Spanish law, still in force, re- 
quired the original record to be sent up to 
the court of last resort in case of appeal, 
this machine represented also the making 
of two copies at once, the carbon copy to be 
retained in case of appeal as against loss of 
the original in transit. 

Brower, the Remington and the under- 
signed crossed safely in a canoe without 
being swept down to where the two rivers 
meet, by adopting the very simple expedient 
of starting a prudent distance above the 
forks of the river. Then we put the oilskin 
over Mr. Remington and watched the circus. 
How those twenty odd men got their twenty 
odd horses and half dozen mules across that 
boiling torrent I hardly know to this day. I 
have heard of General Shafter’s skill in 
taking cavalry across the Rio Grande in the 
early part of his career. I have also heard 
imputed to him the frequent use, in conver- 
sation, of expletives not suitable for publi- 
cation. There must be some connection 
between the two. These packers actually 
seemed to neutralize the terror which the 
roar of the river instilled into the swimming 
stock by the roar of the stream of their 
profanity. Finally, after about two hours 
of much floundering and several narrow 
escapes, both of men and beasts, from 
drowning, we found ourselves on the farther 
shore, all present and accounted for — 
soldiers, packers, constabulary, and stock; 
also baggage, including the typewriter. An- 
other twenty minutes for the packers to 
perform their wonderful feats of loading and 





cinching the aparejos (pack saddles), and 
we're off. 

That day we made about eleven miles, if 
I remember correctly. Only one indelible 
incident occurred during the course of it. 
We came to a small stream. How deep it 
was no one knew. It seemed hardly fair 
to require anyone else to take a chance I 
was unwilling to take myself. So I rode in. 
The horse waded nearly halfway across, 
then a bit of swimming, then bottom again, 
then shore. However, he manifested some 
fright for which I could not account, on the 
way over. I was afterwards informed by a 
soldier that about that time the rest of them 
had noticed a crocodile on the other bank, 
a little bit down stream from the point my 
horse was making for, and, curiously enough, 
that the creature instead of darting for us 
had run down stream on the bank a little 
way and then plunged in headed in the 
same direction, that is, away from myself 
and horse. I assume he was not hungry. 
The next day late in the afternoon, we 
crossed another swollen river, in canoes, 
swimming the stock alongside, leading them 
with halters. Though not specially super- 
stitious, I have always disliked a grey mare 
mule, and since that ninth day of November, 
1901, I consider them positively uncanny. 
This particular one was old and vicious, — 
not merely nervous, but beyond a reasonable 
doubt, vicious. She meddled with and 
annoyed the other swimming animals until 
about mid stream, where it was swiftest, 
and there she put one of her front feet into 
the canoe and turned it over. Of course 
we had all to swim for our lives, for the 
river was not only far beyond our depth, 
but was swift and had some ugly eddies. 
However, nothing was lost except a revolver 
and cartridge belt Captain Chrisman had 
loaned me, which I had _ fortunately 
unbuckled and laid in the bottom of the 
canoe before we pushed off. A 44-Colt’s 
and a belt full of cartridges buckled about 
a swimmer make a very material difference 
in the time he can hold his own against a 








650 THE GREEN BAG 





boisterous river. If these articles had not 
gone to the bottom as indicated, their cus- 
todian probably would have. 

The next day we reached a river where, 
ordinarily, a ferry was maintained by the 
provincial authorities. It had, however, 
been swept away by an avalanche of water 
several days before. It began to look as 
if I would have to do what I had seen no 
less a person than General Lawton do two 
years before, when we were hot on Agui- 
naldo’s trail, viz., stop and wait for the 
river to godown. Butno. The everlasting 
resourcefulness of the American soldier 
came to the rescue. (Our men had learned 
something of native customs since General 
Lawton crossed the Agno in ’g9.) One of 
Captain Chrisman’s men espied an “‘hom- 
bre ’’! by the river side, with a caribao.? 

The soldier pressed the hombre into 
service, made him take his bolo® and 
make a raft by cutting down some half 
dozen bamboo poles about six inches in 
diameter and tying them together at both 
ends with rattan. The raft once completed, 
a scene ensued which I have always poig- 
nantly regretted not having been able to 
kodak, all negligible baggage having of 
necessity been left behind. It was the 
spectacle of my acutely modern 70-space 
keyboard Remington crossing that river by 
a method of transportation at least as primi- 
tive as that which was customary in the 
days of Abraham. Brower and I surveyed 
the raft and held a consultation. Under no 
circumstances must his typewriter get wet. 


1 Pronounced in soldier-Spanish umbry—accent 
on first syllable. It means an adult male native. 

2 Water buffalo, the plow-animal and general- 
utility beast of burden of the Philippines. This 
creature on account of his great web-looking hoofs 
can plow in a rice paddy where a mule would sink 
up to his belly, and can swim indefinitely with- 
out fatigue. 

3 A short sword, or machete, or whatever one 
may wish to liken it to, worn hung to a belt at the 
left hip by all Filipino peasants and used for every 
thing from chopping down sugar cane or trees, to 
decapitating one’s enemy, and from opening a 
standard oil can, to assassination. 








While these bamboo rafts cannot sink, they 
can get submerged several inches or more, 
according to the weight superimposed. 
Accordingly, before starting across, Brower 
places his machine on the raft, as carefully 
as Daniel Boone would have placed his rifle, 
then takes his stand astraddle of it — 
Colossus-of-Rhodes-like — with one hand on 
the handle ready to lift the typewriter, in 
case the frail craft should, under stress of 
cargo, settle below the water line. Pas- 
senger and freight being now aboard and 
ready, the hombre squats down in phleg- 
matic comfort at the front end of the raft, 
catches hold of the caribao’s tail, and says 
something to him which being interpreted 
into the dialect of his happier brother- 
peasant of the Georgia cotton fields would 
be; “Git up, mule!” The caribao strikes out, 
as comfortably as a mule plowing, and as 
unhesitatingly as a tug towing a lumber 
schooner, and tows the raft and contents 
across without mishap, his tail acting as 
the tow rope. This first load deposited, 
everything else is ferried over likewise in 
due time, horses led across, swimming. 
Nothing of note happened along the 
mountain trail through the region where 
the head hunters live, except this; late in 
the afternoon of the last day of the journey, 
we were climbing a steep ascent, single file 
of course, every man dismounted, and lead- 
ing his horse to save his strength. Brower and 
I were at the rear of the column. He was 
the very last man and I next. We two 
stopped to take a shot at a deer. While we 
tarried our escort and pack train, following 
the trail, turned a sharp curve far up the 
mountain and were lost to view and hearing. 
I fired. Whether I hit the deer or not will 
never be known. Interested in watching 
the shot, Brower had thrown the reins over 
his horse’s head, so as not to be disturbed 
by the animal’s eager nibbling at the scant 
vegetation peeping here and there about 
the path. As the report of the gun rang out, 
the horse became frightened, wheeled about, 
and started at a trot down the perilously 
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narrow trail — a cliff wall on one side and a 
ravine on the other— apparently bound 
for Ilagan, his place of residence. Brower 
went back after him, and I by agreement 
pressed on, to try and overtake our alleged 
“escort.” After an hour vainly spent in 
such endeavor, I concluded to stop and wait 
for my companion. If the head hunters 
rush a lone traveller, one of their number 
can strike from behind while he is pumping 
lead into those in front. But two well-armed 
men, back to back, have some showing to 
drive them off. At last Brower came up, 
on foot, having despaired of the recapture 
of his absconding steed. He climbed up be- 
hind me in the gloomy, boggy depths of a 
forest-shrouded swamp —a jungle, Kipling 
would call it — and we proceeded as briskly 
as a tired horse, carrying double, can be 
urged to go, mentally, indeed even audibly, 
denouncing the mutton-headedness of our 
“escort,’’ in leaving their charges to a tragic 
and sanguinary fate. At last on one hilltop 
we sighted them far ahead on another, and 
made them hear. They halted and waited, 
and the tension was over. That night we 
crossed our last swollen river, without mis- 
hap, notwithstanding the stream was swift 


and it was already dark—inky dark. 
Upon this occasion I beheld for the first 
time the wonderful skill of these ex-cow- 
punching packers in manipulating an apa- 
rejoand its load. They unloaded each animal 
an the dark, ferried the things and led the 
mules across, and reloaded in the dark, on the 
far side of the river; and every girth was 
cinched properly, and each aparejo so 
loaded that the mule could trot without 
loosening either the saddle or cargo. Having 
crossed the last river we came in a few 
moments to a town, where the Presidente 
(Mayor) who had been advised in advance 
of our coming, dried, and fed us and housed 
us comfortably for the night. Next morn- 
ing he drove us in carriages, under a series of 
‘*triumphal’”’ arches — they weren’t exactly 
arcs de triomphe, but they were small bamboo 
suggestions of the one on the Champs- 
Elyséés, or that at the entrance to Prospect 
Park, Brooklyn — over the few remaining 
miles that lay between us and our destina- 
tion. Just about high noon we entered in 
state the limits of the fourth and last of the 
Provincial Capitals of the First Judicial 
District, the pueblo of Bayombong. 





New York, N. Y., August, 1907. 
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AN 


INTERNATIONAL PRIZE COURT 


By Amos S. HERSHEY 


HE extreme desirability, if not the 
absolute need for an International 
Prize Court has long been admitted on all 
sides. After a very thorough study of this 
question, the Institute of International Law 
at its Heidelberg session in 1887, adopted 
a project for the organization and procedure 
of such a court.! 

This need was demonstrated anew during 
the Russo-Japanese war when Russian prize 
courts condemned and confiscated a num- 
ber of neutral cargoes (including the vessels, 
in a few instances), on wholly insufficient 
or illegal grounds. It is true that the Rus- 
sian High Admiralty Court at St. Petersburg 
reversed most of these decisions, either in 
whole or in part (e.g., in the cases of the 
Allanton, the Arabia, the Calchas, and the 
Knight Commander); but this was only after 
long delays and repeated protests on the 
part of Great Britain and the United States. 

The Second Peace Conference which met 
at the Hague on June 15, 1907, had not been 
in session more than ten days before two 
projects ?—-one German and the other 
British — for the establishment of an Inter- 
national Prize Court had been submitted to 
the second sub-committee of the First Com- 
mission on Arbitration, presided over by 
M. Bourgeois. At the first meeting of 
this committee on June 25, M. Renault 
(France), Sir Edward Fry (Great Britian), 
and Professor Kriege (Germany), were 
appointed as a comité d’ examen to study and 
report upon these proposals. 

The British plan provided that each of the 
Signatory Powers whose merchant marine 
surpasses a total of 800,000 tons should 


1For the text of this project, see Tableau 
Général de l’ Institut de Droit Int., pp. 217-2109, 
sections 100-109 of the Reglement International 
des Prises. 

2 The texts of both projects were published in Le 
Courier de la Conference, for June 28, 1907. 








appoint a jurist and a substitute judge of 
recognized competence in questions of mari- 
time international law within three months 
after the ratification of the agreement. 
The right of appeal was confined to neutral 
states and an appeal was only allowed after 
a national prize court of last instance had 
given its decision. The president of the 
court, whose term was limited to one year, 
was to be chosen in alphabetical order by 
such powers as had the right to appoint 
judges. 

The German project, which was largely 
based on the plan suggested by the Institute 
of International Law referred to above, 
provided that the court was to consist of 
five members, two of whom were to be 
admirals representing the belligerents. The 
three remaining judges were to be selected 
from the list of members of the Hague Tri- 
bunal of Arbitration in a somewhat com- 
plicated manner by three neutral powers, 
and the court was only to be instituted after 
the outbreak of war between two or more 
states. The right of appeal was to belong 
to neutral and belligerent individuals as well 
as to neutral states, and might be made from 
the decision of a national prize court of 
first instance. The president was to be 
elected by the court itself from among those 
of its members who belonged to the Hague 
Tribunal, and liberal provision was made 
for the payment of the judges. 

The advocates of the German plan claimed 
that its advantages over the British scheme 
were at least twofold. In the first place, 
it provided for a direct appeal from national 
prize courts of the first instance by injured 
belligerent and neutral individuals instead 
of merely by neutral states. Secondly, it 
created a court ad hoc, composed partly of 
admirals, in which belligerents would prob- 
ably place greater confidence than in a 
permanent body of international jurists. 
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Theoretically, it might seem very desirable 
to establish an International Prize Court 
wholly composed of neutrals, but in practice 
it seemed wise not to attempt too wide a 
departure from present methods of ad- 
judication. The transition from purely 
belligerent to purely neutral prize courts had 
perhaps better be made gradually.’ 

The partizans of the British project main- 
tained that its advantages were threefold: 
“First, the court would consist (solely) of 
expert juris-consults; secondly, it would be 
established on an eminently neutral basis; 
thirdly, it would be established in time of 
peace and be secure from the influences of 
passions and prejudices so easily * and widely 
excited in time of war.” 

The discussions in committee which fol- 
lowed revolved about the following points 
were put in the form of a series of questions: 
(1) Should an International Prize Court of 
Appeal for the adjudication of maritime 
prizes be instituted? (2) Should the juris- 
diction of the court be confined to cases 
arising between the belligerent state making 
the capture and the state claiming that its 
subjects had been injured by capture, or 
should it extend directly to individuals 
claiming to have been injured? (3) Should 
this jurisdiction extend to all matters re- 
lating to prizes or merely to captures in 
which governments or neutral individuals 
are interested? (4) When shall the role of 
international jurisdiction begin? Should it 
commence as soon as the national tribunals 
of first instance shall have rendered their 
decision upon the validity of the capture 
or should it be deferred until a final sen- 
tence shall have been obtained in the state 
of the captor? (5) Should the court be 
permanent or should it be instituted ad hoc 
upon the outbreak of war? Other ques- 
tions (6, 7, and 8) framed by the comuité da’ 
examen related to the composition of the 


1 See writer’s letter from The Hague to the New 
York Evening Post for July 20, 1907. 

? London Times (weekly) for June 28, 1907, p. 
405. 





court, principles of international law to be 
applied, and the nature of the proof re- 
quired in behalf of the claimant. 

It was unanimously agreed that an Inter- 
national Prize Court of Appeal was neces- 
sary, although Mr. Tsudzuki, the first Jap- 
anese delegate, expressed the hope that 
before such a court be instituted, the Con- 
ference would reach an agreement on the 
codification of rules affecting prize cases. 

In answer to the second and third ques- 
tions, Baron Marshall von Bieberstein and 
Professor Kriege of Germany urged that the 
right of appeal should belong to individuals 
rather than to states, inasmuch as the 
action of the latter might be influenced by 
political considerations. Moreover, before 
championing the cause of its nationals, a 
state should examine their claims in fact 
as well as in law —a work which it is often 
very difficult, if not impossible to accom- 
plish. It would seem preferable that indi- 
viduals themselves be required to prove the 
validity of their claims before the Interna- 
tional Court. War being a conflict between 
states and not between individuals, the sub- 
jects of belligerent states are entitled to 
the same protection as are those of neutral 
states. The majority of the members of 
the committee seemed to agree with the 
German attitude on these questions, even 
Sir Edward Fry failing to advance any 
arguments in favor of his contention that 
neutral states alone should have the right 
of appeal. 

In answer to the fourth question the 
German delegates argued that the appeal 
should lie from a national court of first 
instance on the ground that an appeal from 
the highest national court might lead to 
friction and loss of respect for the court in 
case its verdict were quashed. It was also 
urged that such a procedure would be long 
and very onerous. But Sir Edward Fry 
maintained that all national instances should 
be exhausted before having recourse to the 
International Court. 

Respecting the permanency and composi- 
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tion of the court, opinions were very much 
divided. Professor Kriege, although admit- 
ting that permanence would give to the 
court a more stable and judicial aspect, 
argued that practical considerations were 
opposed to it. Peace and not war is the 
ordinary condition of humanity, and why 
establish a permanent tribunal which dur- 
ing long intervals would have nothing to 
do? But M. Ruy Barbosa of Brazil ob- 
served that permanence was necessary in 
order to secure good judges. Temporary 
judges are wanting in experience, impar- 
tiality, and independence. He suggested 
that they might devote their years of peace 
and enforced leisure to the study of mari- 
time law. 

Professors Kriege and de Martens fav- 
ored the admission of two admirals repre- 
senting the opposing belligerent powers in 
order to afford necessary information. They 
would tend to neutralize each other and 
the preponderance would in any case be on 
the side of the jurists selected from the 
Hague Tribunal. Mr Choate declared in 
favor of the presence of two admirals acting 
in a purely advisory capacity. 

M. Barbosa was strongly opposed to the 
British idea of limiting the right of appoint- 
ment of judges to states having a merchant 
marine of over 800,000 tons. This, he de- 
clared, would be to submit the weak to the 
justice of the strong and would substitute 
another principle (adjudication?) for that 
of arbitration. He suggested a grouping of 
the smaller states in such a manner that 
each group might possess the required 
amount of tonnage. 

M. Tcharikoff held the seventh question to 
be most important and declared that Russia 
reserved her opinion upon the scheme as a 
whole until it had been decided what 
principles of international law should be 
applied by the court. It was generally 
agreed that in the absence of conventions, 
the ordinary rules of international law would 
serve as a juristic base in the decision of 
cases. Several delegates expressed the hope 





that the conference itself would succeed in 
establishing such rules in addition to those 
that already existed, and that these might 
serve as a basis of further development by 
judicial decision. 

In the meantime, the third and fourth 
commissions of the conference addressed 
themselves seriously to the work of formu- 
lating rules of maritime law; but the task 
proved to be too great and intricate for their 
combined wisdom, and the results of their 
labors seem meagre enough... Beyond certain 
rules relating to “days of grace,’’ the trans- 
formation of merchantmen into warships, 
the inviolability of mail matter at sea, the 
exemption of coast fishing vessels, etc., very 
little has thus far been accomplished in the 
direction of formulating an -authoritative 
code of maritime law which might serve as a 
juridical basis for the decisions of an Inter- 
national Prize Court. Especially has there 
been a total failure to agree upon definitions 
of contraband and blockade, to prohibit tbe 
sinking of neutral merchantmen, and to 
abolish the right of the capture of private 
enemy property at sea. 

But in spite of these failures, partly through 
private negotiation and partly as a result 
of further discussion in committee, a pro- 
ject for the establishment of an _ Inter- 
national Prize Court was finally agreed upon 
and submitted to the conference at its sixth 
plenary session on September 21, 1907. It 
was presented as a joint proposition from the 
delegations of Germany, the United States, 
France, and Great Britain, and was accom- 
panied by a lucid and able report read by M. 
Renault in the name of the comité d’examen 
of the second sub-committee of the First 
Commission on Arbitration. 

In submitting this project, M. Renault 
explained why an International Prize Court 


was necessary : 

“The seizure of a neutral ship implies a 
real or pretended violation of neutrality. 
Adjudication seems in this case to be a 
necessity instead of a concession as in the 
case of the capture of enemy property. To 
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whom shall this jurisdiction belong? In 
fact, it is exercised by the captor. 

“Rationally, the captor should play the 
role of claimant in order to validate the 
seizure and secure confiscation, whether of 
the ship or cargo. But it is generally other- 
wise — the one whose goods have been 
seized is claimant and he must prove the 
illegality of the capture. 

“In fact, if one goes to the bottom of 
things, one finds that the prize courts are 
national tribunals which decide international 
questions. They must apply the laws of 
their country without inquiring whether 
these laws do or do not conform to inter- 
national law. That is to say, a state may 
regulate as it wishes international relations 
by its own laws or regulations. It is respon- 
sible however, to other states for every 
violation of the principles of the law of 
nations, whether such violation be the result 
of a defective legislation or jurisprudence, or 
of arbitrary acts on the part of the govern- 
ment or its agents.”’ 

This report goes on to say that ‘‘under 
such circumstances, one should not be 
astonished that the decisions of prize courts 
have often given rise to well-founded com- 
plaints.”” If the government to which 
individuals make these complaints is 
strong, it presents diplomatic claims which 
may lead to international controversies. 

In answer to the important question, 
“What rules of law shall the new prize court 
apply?’’ M. Renault said: 

“Tf the law of maritime warfare were 
codified, it would be easy to say that the 
International Prize Court, like the national 
tribunals, should apply international law, 
but this is far from being the case. Upon 
very many points of which some are of great 
importance, the law of maritime warfare is 
still uncertain, and each state formulates it 
in accordance with its own ideas and 
interests. In spite of the efforts made at the 
present conference to diminish these in- 
certitudes, it is impossible to conceal the 
fact that very many -uncertainties still 


‘ 





remain. Hence there arises a _ serious 
difficulty. 

“It goes without saying that even in the 
absence of a formal convention, we may 
have a customary rule which is recognized 
as the tacit expression of the will of states. 
But what will happen if the positive law, 
written or customary, is silent? The solu- 
tion indicated by strict principles of judicial 
reasoning do not appear doubtful. In de- 
fault of an international regulation firmly 
established, international adjudication will 
apply the law of the captor. 

“It is doubtless easy to object and say 
that we shall thus have a law which is very 
changeable, often very arbitrary and even 
crude, and that certain belligerents will 
abuse the latitude left them by the positive 
law. This will be a reason for hastening its 
codification in order to get rid of the gaps 
and uncertainties of which complaint is 
made. 

“Nevertheless, after ripe reflection, we 
believe that we should propose a solution 
which is doubtless bold, but of a nature 
seriously to ameliorate the practice of in- 
ternational law. ‘Jf rules generally recog- 
nized do not exist, the court will decide in 
accordance with the principles of justice and 
equity.’ It will thus be called upon to 
make law and to take account of other 
principles than those applied by the national 
prize courts whose decisions are challenged 
before the International Court. We have 
the confidence that the magistrates chosen 
by the Powers will realize their high mis- 
sion, and that they will act with modera- 
tion and firmness. They will modify the 
practice in the spirit of justice without 
overthrowing it. 

“Let us then accept a court composed of 
magistrates charged with supplying the 
deficiencies of positive law until the codifi- 
cation of international law, effected by the 
governments, simplifies their task.”’ ? 





Sec. 2 of Art. VII. 
2 For a digest or summary of M. Renault’s re- 
port, see Le Courier de la Conjerence for Sept. 10, 
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Let us now examine the text’ of the 
“Project for a Convention for the Estab- 
lishment of an International Prize Court.” 

Titre I consists of nine articles, and con- 
tains ‘‘general provisions’’ relating to the 
conditions under which, and the states and 
individuals by whom, an appeal may be 
made, and the kind of law which shall be 
applied by the court. 

Art. 3 provides that an appeal may be 
made to the International Court from the 
decisions of national tribunals: (1) When 
these concern the property of neutral Pow- 
ers or of neutral individuals; (2) When 
they concern enemy property in cases (a) 
of merchandise conveyed upon a neutral 
ship; (b) of an enemy ship captured in the 
territorial waters of a neutral Power, pro- 
vided the neutral Power has not made this 
capture the subject of a diplomatic claim; 
and (c) in case of a claim founded upon 
the allegation that the capture has been 
effected in violation of a provision of a 
convention in force between the belligerent 
Power or of a legal regulation issued by the 
belligerent captor. An appeal against the 
decision of a national tribunal may be based 
upon the allegation that this decision is not 
justified either in fact or in law.” 








1907. There seems to be a contradiction between 
the statement that ‘‘in default of an international 
regulation firmly established, International Juris- 
diction will apply the law of the captor,” and the 
assertion that ‘if rules generally recognized do not 
exist, the court will decide in accordance with the 
general principles of justice and equity.’”’ They 
may perhaps be reconciled by a comparison with 
Sections 2 and 4-5 of Art. VII of the Convention. 
Secs. 4 and 5 of Art. VII read as follows: “If, in 
conformity with Sec. 2c of Art. III, recourse is 
founded upon a violation of a legal provision 
ordained by the belligerent captor, the court 
shall apply this provision. 

“The court cannot take into consideration the 
defects in the procedure enacted by the legisla- 
tion of its belligerent captor in cases in which it is 
of the opinion that the consequences would be the 
contrary to justice and equity.” 

1 See the Courier de la Conference for Sept. 22, 
Sept.*24, and Oct. 2, 1907. 


?It thus appears that the right of appeal of a 





Art. 4 provides that the right of appeal 
may be exercised under prescribed condi- 
tions: (1) By a neutral Power; (2) by a 
neutral individual; (3) by an individual 
dependent upon an enemy Power. 

Art. 6 declares that the right of jurisdic- 
tion of national tribunals cannot be exer- 
cised in more than two instances. ‘The 
legislation of the belligerent captor shall 
determine whether appeal is open after a 
decision has been given by a Court of Appeal 
or the Supreme Court. In case the national 
tribunals have failed to give a final decision 
within two years from the date of capture, 
the Court may be directly seized of the 
case.”’ 

Art. 7 provides that in the absence of 
conventions or national .legislation, the 
court shall apply the rules of international 
law. If generally recognized rules do not 
exist, the Court shall decide in accordance 
with the general principles of justice and 
equity.”’ Justice and equity shall even be 
applied in cases where the rules of proceed- 
ure enacted by the belligerent captor is 
defective. 

According to Art. 9, “the Signatory 
Powers agree to submit in good faith to the 
decisions of the International Prize Court 
and to execute them with as little delay as 
possible.”’ 

Titre II deals with the organization of the 
court in seventeen articles. The Signatory 
Powers agree within six months after the 
date of ratification of the Convention, to 
appoint judges and substitutes for these 
judges who shall be ‘“‘juris-consults of 
recognized competence in questions of inter- 
national maritime law.’’ The term of 
appointment for both classes is for six years 
and they may be reappointed. The judges 
are equal and enjoy diplomatic privileges, 
but shall rank in accordance with the dates 


belligerent is limited, whereas that of a neutral is 
unlimited. As M. Renault remarks, a belligerent 
can never ground an appeal on a ‘“‘violation of a 
rule of customary law or of a general principle of 
the law of nations.” 
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at which their appointments are notified to 
the Administrative Council at The Hague. 
In case this date is the same for several 
judges, seniority of age shall determine 
The titulary judges shall take 
(Arts. 


precedence. 
precedence over the substitutes. 
10-14.) 

The court shall consist of fifteen judges of 
whom nine shall constitute a quorum. Ifa 
judge is absent, he shall be replaced by his 
substitute. Art. 15 provides that the fol- 
lowing eight Great Powers shall always be 
entitled to a seat in the Tribunal: Germany, 
the United States, Austria-Hungary, France, 
Great Britain, Italy, Japan, and Russia. 
“The judges and substitutes shall be ap- 
pointed by the other Powers in rotation in 
accordance with the list’ annexed to the 
Their functions may 
The same 


present Convention. 
be exercised by the same person. 
judge may be appointed by several of the 
said Powers.” 

“Tf a belligerent Power, according to the 
system of rotation, has no judge sitting in 
the court, it may require that the judge 
which it has appointed shall participate in 
the trial of all cases arising out of the war. 
In this case it shall ke decided by lot which 
of the judges whose turn it is to sit shall 
withdraw. But the judge appointed by the 
other belligerent shall not be excluded.” 
(Art. 16.) 

No one can sit as judge who has in any 
way taken part in the decision of the case or 
who has been counsel or advocate for one of 
the parties in the national courts; and no 
judge may act as agent or advocate before 
the International Court during his term of 
office. (Art. 17.) 

Art. 18 embodies in modified form certain 
features of the original German project 
referred to in the first part of this article. 


'This list has unfortunately not as yet been 
published in accessible form. The principle of 
rotation will be applied to the smaller states, 7. ¢., 
the judge of one state will, at the end of a specified 
time, be succeeded by a judge representing another 
state. 





“The belligerent captor has the right of 
appointing a naval officer of high rank who 
shall sit in the character of an assessor with 
The same right belongs 
to the neutral Power, which is a party to the 
litigation or to the Power whose nationals 


advisory functions. 


are parties to the dispute. If, in accordance 
with this latter provision, there are several 
interested Powers, they should agree, if 
necessary by lot, upon the officer to be 
appointed. 

‘Every three years the court shall elect its 
president and vice-president by an absolute 
majority of votes. After the second ballot 
the election shall be by relative majority. 
In case of an equal division of votes, the 
selection shall be made by lot.”’ (Art. 19.) 

Art. 20 provides for the payment of the 


judges. They shall receive though the 
International Bureau at the Hague one 


hundred florins per diem during the exercise 
of their functions, together with an in- 
demnity for their travelling expenses. As 
members of the court they are not to receive 
any remuneration from their own govern- 
ment or from any other Power. They shall 
sit at The Hague and can only sit elsewhere, 
unless forced to do so, with the assent of the 
belligerent parties. (Art. 21.) 

Arts. 22 and 23 relate to the duties of the 
Administrative Council and International 
Bureau at The Hague, the latter of which 
is to keep the archives and serve as a record- 
office. The court shall decide which lan- 
guage or languages may be used; but “in 
all cases, the official language of the national 
tribunals which have taken cognizance of the 
case, may be used before the court.”’ (Art. 
24.) 

Titre III deals in twenty-two articles with 
the procedure of the court. Most of these 
are comparatively unimportant except to 
the interested parties and may be omitted 
here. The most interesting and important 
is perhaps Art. 43, which prescribes that the 
deliberations of the court shall be secret, 
although ‘‘the discussions are public unless 
a litigant Power asks for secrecy.” (Art. 39.) 
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“All decisions shall be by a majority of 
the judges present. 
judges is sitting and the votes are equally 
divided, the vote of the last of the judges in 
the order of precedence (see Sec. 1 of Art. 
12) is not to be counted.” (Art. 43.) The 
verdict of the court must be pronounced in 
public and be accompanied by a statement 
of reasons; it must mention the names of 
the judges who have participated in the 
decision, and be signed by the president 
and the clerk of the court. (Arts. 44 and 
45.) 

Each party defrays the costs of its coun- 
sel. The losing party has also to pay the 
cost of the proceedings; and, in addition, 
to turn over one-hundredth of the value of 
the object of litigation as a contribution to 
the general expenses of the court. A de- 
posit is required as a guarantee from a 
private individual. (Art. 46.) 

The general expenses of the court will be 
borne by the Signatory Powers in propor- 
tion to their participation in its action as 
contemplated by Article 15 and the an- 
nexed list (Art. 47.) 

When the court is not in session its func- 
tions will be exercised by a committee of 
three judges designated by the Court. (Art. 
48.) 

This project was adopted by the Confer- 
ence on September 12, 1907, by a vote of 
thirty-seven votes against one, with six 
abstentions. The only state directly voting 
in the negative was Brazil who was dissat- 
isfied with her share in the appointment of 
the judges. The abstaining states were 
Japan, Russia, Turkey, Siam, San Domingo, 
and Venezuela. Japan and Russia appear 


to think that the establishment of an In- 
ternational Prize Court should be preceded 
by a codification of maritime law —an 
opinion which seems to be shared by a 
large and influential section of the 


British 


If an even number of | 





BAG 
public.! Indeed, it is very doubtful whether 
public opinion in England, which is 


extremely jealous of belligerent rights and 
British naval supremacy, will ever permit 
the ratification of the Convention. 

Ten Powers — China, Chile, Columbia, 
Cuba, Equador, Guatamela, Haiti, Persia, 
San Salvador, and Uruguay — entered res- 
ervations concerning Article 15, which pro- 
vides for the nomination of judges and a 
scheme of rotation for the smaller states. 

It will thus be seen that this project lacks 
that unanimity or even general consensus 
which is supposed to be necessary (or at 
least desirable) in support of principles or 
usages of international law. Two impor- 
tant Powers— Japan and Russia — have 
withheld their assent, and a, considerable 
number of the smaller states seriously 
object to the way in which the court is 
constituted. It is doubtful whether the 
British House of Lords will consent to en- 
act the legislation which is needed to carry 
the Convention into effect, or whether the 
American Senate can be induced to ratify 
it. Whatever our prepossessions in favor 
of such a court may be, the fact must be 
faced that the majority of its members will 
be jurists who have been trained in the 
continental school of international juris- 
prudence, and that they are not likely to 
treat Anglo-American views and decisions 
on maritime law with that respect and 
veneration which we have been taught to 
think they deserve. 

BioomincrTon, INnp., October, 1907. 


1 See, e.g. letter of Professor Holland to the 
London Times, republished bythe Courier de la 
Conjerence on Sept. 24, 1907; editorial entitled 
‘Pas de code naval, pas de Cour des Prises in the 
Courter for Sept. 7, 1907; a very remarkable 
editorial in the London Times for Sept. 30, 1907, 
and editorial in the London Spectator for Oct. 5, 


1907. 
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COTTON 


MATHER IN THE PROBATE COURT 


By EvuGEeNe TApPAN 


OME trouble came to good Cotton 
Mather in his lifetime, and to his 
estate after his death, in consequence of his 
accepting the administration of the estate of 
Nathan Howell, a Boston merchant. This 
was in 1716. In a letter to Judge Samuel 
Sewall, widow Katherine Howell writes that 
she has ‘prevailed with my honoured 


- Father-in-Law, Dr. Mather, to accept the 


administration.’”’ The bond was in the sum 
of £8000, and the sureties were Timothy 
Thornton, shipwright, and Giles Fifield, 
mariner. 

The Howell estate was a difficult one 
to adjust. The inventory amounted to 
£7609, 9s. 5d., but this was by no means 
cash or quick assets. Fully four-fifths were 
“sundry debts’’ and “ship bills’”’ owing to 
the deceased merchant, while more than 
£4000 were due from the estate. The 
reverend doctor was chargeable with the 
full inventory, and was expected to make as 
much of it as possible good. Wisely enough 
he employed some managers or attorneys to 
collect the debts, and they rendered their 
accounts to the court charging for their 
services £735. The accounts, after being 
audited, came before Judge Sewall, October 
17, 1720, who allowed them, according to the 
report of the auditors, as to all matters 
except the charges, “‘considering also,”’ the 
decree reads, ‘“‘that the inventory is some- 
what extraordinary being much if not 
mostly composed of debts due to the estate 
by mortgage bonds or books, and not of 
estate received by the said attorneys or any 
other related to the said estate. But the 
attorneys’ charge of seven hundred thirty- 
five pounds for their charges and trouble 
appears to me both unreasonable and ex- 
cessive, and I deny to determine anything 
concerning it.” 

A letter on file in the probate papers 
written by Dr. Mather to the judge a few 





weeks later shows the distress of the divine 
and his anxiety to be rid of the incubus of 
the estate. 


“To the Hon’ Sam! Sewall, Esq., Fudge of 
the Probate: 


My proceedings in the administration on 
the estate of Nathan Howell deceased 
having been laid before your Honour and 
your Honour being able to release me from 
the bonds of proceeding any farther under 
that Unhappiness, and apprized of my 
Weighty Reasons to desire it, I humbly 
petition for the Grant of y' Justice & 
favour to 

Your honour’s Most hum! Serv', 
Cotton MATHER.” 
Nov’ 8, 1720. 

At the foot of this letter is the following 
memorandum of the court’s decision, ‘‘As I 
denied to determine the Recompense of Dr. 
Mather’s Attorneys; so I am of opinion it is 
inconvenient for me to judge in Removing 
the Administration, and therefore deny it. 

SAMUEL SEWALL, Ff. probt.”’ 


Novemb’ 8, 1720, P.M. 

The Massachusetts Historical Collections, 
vol. 2 of 4th series, page 122, contain a letter 
supposed to have been dictated by Cotton 
Mather addressed to Judge Sewall. It opens 
with a request to burn it after reading, and 
tells of the sorrows of Dr. Mather on account 
of the burden of his position as adminis- 
trator. ‘‘Old Mrs. Fyfield keeps worrying 
about y*® ruin that her Estate must suffer 
because of her husband’s suretyship.”” The 
letter states that the doctor fears to answer 
the knock at the door lest an officer is stand- 
ing there to arrest him, and his mind is not 
in a proper frame to write his next Thursday 
lecture upon the Jews. The letter was 
received April 13, 1720. Mr. James Savage, 
in commenting upon the anonymous com- 
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munication, declares his belief that Dr. 
Mather wrote it. Very likely the sentiments 
therein expressed corresponded well with 
his feelings. 

The woman referred to was Mrs. Elizabeth 
Fifield whose husband, Giles Fifield, was 
a surety on Cotton Mather’s bond, but 
was now deceased. Whether Mrs. Fifield 
ceased to molest the calm mind of the 
clergyman until his death (February 13, 
1728) may not appear; but after his death 
she pressed her grievance against his estate, 
to which we now turn our attention. The 
records show that ‘“‘Rev. Samuel Mather 
offered an instrument or writing, bearing 
date April 21‘, 1727, under the hand of his 
Father, the Rev’ Dr. Cotton Mather, lately 
deceased, praying administration cum testa- 
mento annexo may be granted to him.”’ 

The judge took a fortnight to consider, 
when Mr. Samuel Mather prayed that his 
motion might be withdrawn. No reason is 
given for this action, and the will itself is not 
on file. 

Next, Mrs. Elizabeth Fifield applies for 
administration as she, the widow of Giles 
Fifield, is ‘“‘one of the Principal Creditors of 
the Estate of Dr. Cotton Mather;”’ but her 
request was not granted. 

She appealed to Lieut. Gov. Dummer and 
Council, alleging as one reason, ‘That your 
petitioner may be saved harmless and 
Indemnified ag*t the bond Given by Giles 
Fyfield, late husband of your petitioner, for 
y® faithful administration of y* sd Dr. 
Cotton Mather on y® Estate of Nathan 
Howell dec*¢: Whereby your pet’ is 
greatly indangered,”’ 

She did not prevail, however, and Mrs. 
Lydia Mather, the “relict widow,’’ having 
declined to act, letters of administration 


were granted, July 22, 1728, to Nathaniel 
Goodwin, shopkeeper, on the estate of Rev. 
Dr. Cotton Mather. 

Mr. Goodwin's inventory is a surprise to 
us, and was a disappointment to Mrs. Fifield. 
He did not err, as perhaps was done in the 
Howell case, by putting too much in the 





schedules. From them it would seem that 
Dr. Cotton Mather left no property, except 
household goods valued at £235, 1os. 10d., 
and some waste land in Hampshire County 
valued at £36. The chief item was 147 
ounces of silver plate consisting of a tankard, 
two servers, a pair of candlesticks, snuffers 
and stand-dish, a teapot, several broken 
spoons, a spout cup, a sugar dish and two 


porringers. Another item is 114 pounds 
of pewter, viz., 18 dishes, a pasty plate, 
‘““‘pye plate,”’ cheese plate and ‘‘some 


broken puter.’’ There are mentioned 63 
chairs, flag, leather, Turkey worked and 
cane chairs. But there is nothing to show 
that he was a collector of books or a profuse 
author, not a Bible or a Magnalia. 

To obtain a more complete inventory, 
the guardians of two Fifield children filed 
their petition May 9, 1729, complaining of 
the ‘“‘very imperfect” inventory. ‘‘Things 
of the greatest value being entirely left out, 
as may appear by the particular list hereto 
annexed, and as your petitioners are Gur- 
dians to Jonathan Armitage Fyfield & John 
Fyfield, minors, whose Interest very much 
depends on said Estate being made the most 
of.”” They pray that the administrator 
may be cited to show cause why those 
particulars ought not to be added to his 
schedules. The guardians were Jonathan 
Armitage and Samuel Adams and the wards 
were the young children of John Fifield, also 
a mariner, now deceased. The court ordered 
the administrator ‘“‘to appear on Munday 
next at 11 o’clock.”’ 

The list of particulars referred to is not 
now among the papers on file. The next 
day the appraisers filed a list of three 
articles only, ‘‘some thing omited in the 
Inventory of Dr. Cotton Mather’s Estate 
now taken by us,” an iron back, something 
pertaining to the chimney, and ‘an old 
touren mape of the land of Canaan,” £3 
14s. in all. Nathaniel Goodwin, the admin 
istrator, also filed a written answer to the 
petition, which ‘“Sheweth, That he has 
Inventored all that has been shewed to him 























XUM 


COTTON MATHER IN 


THE PROBATE COURT 661 





to belong to the Estate of the Rev‘ Dr. 
Cotton Mather Dec‘, and the Reason he 
gives why the particulars mentioned in a 
list annexed to their petition ought not to be 
added is because thay have not been shewn 
to him to belong to the said Deceaceds 
Estate.”’ 

It would seem that Cotton Mather must 
have conveyed away the bulk of his property 
in his lifetime; and the point was made 
against the administrator that he ought to 
include such property in his inventory, 
because the bill of sale was without con- 
sideration and so a fraud in respect to his 
creditors, and that the administrator was 
concealing assets of the estate. The answer 
was that he was concealing nothing, and that 
even if the bill of sale was void as against 
creditors it was good otherwise, and es- 
pecially that no proved creditors had 
appeared before the court. 

The original briefs of the lawyers on each 
side are preserved with the papers in the 
case, and are interesting reading as showing 
the ability of the attorneys of that time and 
their skill in attack and repartee. John 
Read for the supposed creditors, and Robert 
Auchmuty for the administrator were lead- 
ing Boston attorneys. Their briefs are here 
given in full. 


GoopWIN Apmr’s. CASE. 


Some partys concerned as Creditors pray 
that Nath! Goodwin, admr. of y* Rev? Dr. 
C. Mather, may shew cause why severalls 
mentioned may not be added to perfect y*® 
Inventory. he is Cited accordingly and 
answers y' he is not obliged to Inventory 
such things as y® Intestate by Deed of Gift 
alienated in his life time, but don’t say y° 
Intest ever so alienated any of those par- 
ticulars. Whereupon I say if that be any 
answer, then I have forgot all my Logick 
now, as long since I had y* most part 
of it. 

But to Inforce their prayer they [the 
creditors] may urge, That every fraudulent 
Conveyance is void by y° Comon Law agst. 





a prior Crr. [creditor] 3 Co. 83 a. A Gift by 
y® father, who is indebted, to his son shal 
be presumed to be made to defeat his 
creditor, is fraudulent, & shal be void. 3 
Salk. 174.2; 3 Co. 81 a, b. & more especially 
w' y* Gift is secret, y© Donor holds & useth 
y® goods as necessarys some years, nay, till 
his death. Ibid. & y* is y® Law that the 
Deft. saith he knows nothing of. 

And the Province Law p. 142, last 
Impression, provides y'‘ if a credr. [creditor] 
complains of any person concealing any part 
of y® Estate, they shall discover it upon 
oath or go to Goal til they conform. So 
this admr. shdd be treated, & y‘ is y° 
Opinion of 

Jn° Reap. 


May 28, 1729. 
To Mr. Armitage & Adams. 


THE ReEpLY oF NATHANIEL GOODWIN TO 
ANSWER OF JN. Reap, Esq’. 


And first, your admr. closes with y° 
Respon' & admitts to be true y' y* Respon- 
dent has fergott his Logick and wilfully 
fergetts the facts & circumstances of y° 
Case. 

First, for y' neither the sd. Respon' or 
any other person appears as y* Imediate 
Cred’ of y® Intestate. & forasmuch as y° 
sd. Intestate in his lifetime made a Bill of 
Sale of w' y® Respondt would have in- 
ventoried, the sd. admr. Conceives by Law 
he is not oblidged to Inventory y® Same, 
admitting y® sd. Bill of Sale was fraudulent 
as Insinuated; for 3 Co. 83, by y® Comon 
Law an Estate made by fraud shall be 
avoided only by him who hath a former 
Right, Title, Interest, Debt or Demand, 
which is not y® Case of y® Respond‘ or his 
Clyents. & It was agreed by all v° Justices 
of y® Comon pleas y' a fraudulent Con- 
veyance is not made Void agst. all, even by 
y*® statute, but remains good agst. y® Donor 
& his heirs, &c. Cro. Eliz. 445: therefore 
y® Bill of Sale is Good agst. y° Donor & his 
representatives, & at y® Instance of Strangers 
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ye admr. is nowise oblidged to Enter into 
ye Law; neither has he Estate of y* Intestate 
to pay Cost of Courts if Cast [defeated], as 
by y°® Province Law he must, & no Law 
oblidges him to subject his own private 
Estate. 

Secondly, by y® Oath prescribed in y* 
Act of 22 & 23 Car. 2, capt y® rot, y® 
admn’ is not oblidged to Inventory yt w® 
y® Intestate Conveyed in his life time. 
vid: y*® forme of y* Oath. 

Thirdly, should y® adm at y* request of 
Strangers be prevailed upon to Inventory 
w' is now desired, tho y® adm" sees a plain 
Bill of Sale which transferrs y® property, y° 
consequence is y* y® Law would Conster 
[construe?] Everything in y' Inventory 
assetts in y® adm™ hands. vid. Shelly’s 
Case, 1 Salk: 296: therefore y® admr. 
knows better. 

Fourthly, y® Province Law, p. 142, is 
quoted by y® Respond' but how applicable 
to y® case of y® admr. is Submitted, for y° 
admr. neither has nor dos Conceal any of y* 
Intés: Estate. 

If y® Respond Supposes young Mr. 
Mather dos, he may easily have him before 
y® Judge of Probate to purge himself as y* 
Law Directs. 

R. Aucumuty for apM*. 





1729, Fune 13" filed 

Pr. I. Boydell, Reg. 

The result of this attack on the admin- 
istrator was not unfavorable to him, for no 
further inventory was filed, nor were any 
further assets needed in the settlement of 
the estate. The first and final account of 
administration, which was allowed by the 
Judge of Probate May 4, 1730, asks for 
allowance of the small sum of £3, gs. 11d. 
paid, and shows a balance of £245, 5s. 10d. 
remaining for distribution to the widow and 
children. The order of distribution is dated 
May 25, 1730, and gives one-third to Lydia 
Mather, the widow, “two single shares or 
fourth parts of the remaining two-thirds”’ 
to Samuel Mather, clerk, only surviving son 
of Cotton Mather; ‘‘ and -the rest of his 
children, namely, Abigail Willard, Deceased, 
wife of Daniel Willard, also Deceased, their 
Children or Legall representatives, and 
Hannah Mather, Spinster, are, by Law 
Intituled to a single share of their said 
Father’s Estate.’”’ The widow and son 
joined in a release of all their rights to the 
daughter, who is described, in the language 
of the time, ‘‘Mrs. Hannah Mather, of Boston 
aforesaid, spinster;’’ and so ended their 
probate troubles. 

Boston, Mass., October, 1907. 
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THE JUDGE AS A POLITICAL FACTOR 


By ANDREW ALEXANDER BRUCE 


Y far the greater part of the law of 
both England and America is, and of 
necessity must be, judge and not legislature 
made. Paradoxical though it may seem, 
we are and must in the main be governed by 
our courts and not by our legislatures. 
The judge in the history of legal develop- 
ment antedated the legislature. The father 
despotically settled the quarrels of his 
children, the chief of his followers, the 
king of his subjects,and the judgments which 
they rendered and the customs which they 
recognized were crystalized into law, long 
before there was any organized system of 
legislation. The province of the legislature, 
indeed, is and always has been to supple- 
ment and to change, rather than to originate. 
The activities of the English parliament and 
of the American legislatures have of neces- 
sity been much more in the direction of 
correcting and modifying and expanding the 
already judge-made body of law than of 
building up any legal structures of their own. 
While through the many centuries of the 
growth of the English and American juris- 
prudence the legislatures and parliaments 
have met only for limited periods and at 
irregular intervals, the courts have been in 
almost continuous session and have been 
constantly called upon to lay down rules 
of practice and of conduct in matters con- 
cerning which the legislatures have not 
spoken. Not only this, but they have 
possessed the great prerogatives of construc- 
tion and enforcement. Even in England, 
where parliament is supreme, a legislative 
body and a constitutional convention in one, 
and where the necessity of conforming to the 
requirements of a written constitution is not 
present, the legislative power which these 
prerogatives confer is fully recognized. 
“And be it finally enacted’’ protested a 
parliament of Henry the VIII,’ “that the 
present act and every clause, article and 


1 28 Henry VIII, ch. 7, Sec. 28. 





sentence comprised in the same, shall be 
taken and accepted according to the plain 
words and sentences therein contained, and 
shall not be interpreted nor expounded by 
color of any pretense or cause or by any 
subtle argument or invention or reason to 
the hinderance, disturbance or derrogation 
of this act or any part thereof.” But it 
was within the power of the courts of that 
time and it is within that of the courts of 
to-day to sneer even at so plain a statutory 
provision, for without judicial sanction and 
enforcement an act of parliament is a 
nullity. In the United States the legislative 
power of the judiciary is even greater than 
it is in England. Our constitutions indeed, 
as construed by the courts, have made the 
American governments, both state and 
national, pre-eminently governments by the 
judiciaries, and this not only in matters 
which are political and governmental but in 
those which are social and industrial. When 
asked to set aside or to refuse to enforce an 
act of the Chamber of Deputies, the French 
judge will shrug his shoulders, “‘Qu’il faut,” 
he will say, ‘‘does not the Chamber of 
Deputies understand the Constitution as 
well as we, and is it not equally bound to 
respect it? Shall we judges put ourselves 
above the legislature, above the representa- 
tives of the people?’”’ And it would have 
certainly been within the power of the 
American judges to have yielded to this 
legislative discretion, and to have refrained 
from entering in any large degree into the 
industrial conflict. But Anglo Saxons are 
not Frenchmen. It is not an Anglo Saxon 
trait to hesitate at wielding the power with 
which one finds himself possessed nor to 
stretch out to gain more. Instead of 
refusing to interfere, the American courts, 
both state and national, have so construed 
the words ‘“‘property”’ and “liberty” and 
the term ‘“‘due process of law’’ which are 
found in the 14th Amendment to the 
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Federal Constitution and in the constitutions 
of the several states as to subject not only 
the commercial and governmental but the 
entire industrial and social systems to their 
regulation and control. ‘‘ Property” they 
maintain, in “‘ its broader sense is not merely 
the physical thing which may be the subject 
of ownership, but is the right of dominion, 
possession and power of disposition which 
may be acquired over it, and the right of 
property guaranteed by the Constitution is 
the right not only to possess and enjoy it but 
also acquire it in any lawful mode or by 
following any lawful industrial pursuit which 
the citizen in the exercise of the liberty 
guaranteed him chooses to adopt.’’ The 
term ‘“‘liberty’’ as used in the Constitution 
they say, means not only freedom of the 
citizen from servitude and restraint but the 
right to be free in the use of his powers and 
intellect and to adopt and pursue such 
vocations and callings as he may choose, 
subject only to the restraints necessary to 
secure the common welfare.””"* And above 
all they insist that it is for the courts and not 
for the legislatures to determine and to 
decide what restraints are necessary to 
secure this public welfare and what are not. 
The exigency for any measure they say is 
for the legislature to pass upon but the 
necessity therefor and the reasonableness is 
for the courts. They in short assume to 
themselves the right to decide where collec- 
tivism shall begin and where individualism 
shall end, and to control and direct the great 
social and political movements of the time. 
Even the Supreme Court of the United 
States, though for a time evidencing an 
intention to yield to the discretion of the 
state legislatures and of the state courts in 
matters of local, industrial, and personal 
concern,’ has recently shown a determina- 
tion to itself supervise the police legislation 
of the states and to broadly interpret the 
14th Amendment for that purpose. The 


’ Ritchie v. People, 135 Ill. 98. 

? Holden v. Hardy, 169 U. S. 366; Powell v. 
Pennsylvania, 127 U. S. 678; Atkin v. Kansas, 
191 U.S. 207. 





State of New York, for instance, recently 
passed a statute limiting the hours of 
labor of employees in public bakeries and 
the courts of the state sustained the statute 
on grounds of public welfare and on the 
theory that long hours of labor at the 
baker’s oven were injurious to the health of 
the employee and to the body politic of 
which he was but a unit and a part. The 
Supreme Court of the nation, however, 
superimposed the opinion of its nine 
judges, or rather of the five who con- 
stituted its majority, upon that of the New 
York Courts and of the New York legisla- 
ture and declared the law unconstitutional 
and an interference with individual liberty , 
which was unreasonable and not justified 
on grounds of public health.’, So, too, the 
desire seems present and the popular sup- 
port forthcoming to follow the course 
advocated by Judge Amidon in his recent 
address? before the American Bar Associa- 
tion and to extend more and more the 
control of the Federal Government over 
commercial transactions and agencies of 
all kinds without regard to the precedents 
of the past and the restraints of its history 
and logic or the express terms of the Con- 
stitution. The intention is present in short 
to adopt an elastic construction of the Con- 
stitution, a construction which construes 
not in the light of the intention of the 
framers of the instrument in the past, but 
in the light of the exigencies of the present, 
and which, since the past and the written 
does not even in logic control, places the 
ultimate determination of all great national 
questions both social and industrial in the 
hands of the federal judiciary unrestrained 
by legal logic or by precedent. Every- 
where in America indeed is to be found a 
government by the judiciary in matters 
which are social and industrial as well as 


in those which are political and govern- 
mental. The policies in short of the nation 
and of the several states are really dictated 
and are coming more and more to be 
dictated not by the social and_ political 
~~ 1 Lochner v. New York, 198 U.S. 45. 

* See Green Bag, October, 1907. 
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views of the members of our legislature | conservatives of both the Republican 


but by the social and political views of the 
judges who sit upon the wool-sack. These 
facts the warring forces in the industrial 
struggle of to-day have come to recognize 
and the result has been a new movement 
in the political world. There is now to be 
noticed a determination by one party to 
place and keep the judiciary elective, in 
politics, and immediately responsive; by the 
other, as national appointive and if possi- 
ble possessed of a life tenure. ‘‘Let the 
jury and the people decide” is the motto 
f one party; ‘“‘the court must decide”’ is the 
motto of the other. The line has been 
drawn, the gage of battle has been thrown, 
and among the most significant of all the 
modern industrial movements, and there 
have been many which have been signifi- 
cant, is the open entrance of organized 
labor into the political field and its reliance 
upon the suggestion made by Mr. Herbert 
Spencer over half a century ago that the 
great political battles of the future will be 
industrial battles and that the granting of 
the right to the ballot to the laboring 
classes has given to that majority the 
ultimate victory. The challenge on behalf 
of those who favor a life term for the 
judiciary of the states as well as of the 
nation was issued in 1893 by no less a 
person than Mr. Justice Brewer in an 
address before the New York State Bar 
Association. The response was the be- 
ginning by Mr. William Jennings Bryan 
of his agitation for an elective federal 
judiciary and the entrance of the labor 
unions of the country generally and of 
Chicago in particular into the political 
arena for the avowed purpose of removing 
from the bench those judges whom they 
branded as ‘‘Unfair’’ and whose decisions 
and actions appear inimical to their interests. 

On the side which is opposed to a life 
term judiciary is to be found not merely 
organized labor, but the more _ radical 
wing of the Democratic party and perhaps 
that of the Republican. On the other are 
to be found the vested interests, the 





and Democratic organizations, the ordinary 
business man, and, above all, that edu- 
cated and respectable body of citizens, the 
college or professorial class, which Jack Lon- 
don characterizes as ‘‘noble, but not alive.” 

The interests of organized labor in the 
personnel of the courts and its appreciation 
of the political importance of the judiciary 
is modern in its origin and is the result of 
a logical growth. The doctrine that in a 
democracy such as ours every wrong can 
be righted at the polls and that where this 
remedy exists there is'no excuse for anarchy 
and no justification for a resort to violence, 
has for a long time been taught in America 
and for a long time has served as a check 
to violence and insurrection. Like many 
others of its kind, however, it at first meant 
nothing, in so far as what is known as the 
labor movement was concerned, and could 
be safely urged even by those who were 
most inimical to the interest of the American 
working man. Until quite recently, indeed, 
the great conservative farmer class has 
everywhere controlled our elections. This 
body of small employers of labor has, 
except perhaps in the sole case of railroad 
ownership and control, been a body of con- 
firmed individualists. The immediate in- 
terests of its members have lain in small 
wages and in long hours of toil. Its habit 
has always been to exaggerate the pur- 
chasing value of the wages paid in cities. 
It has known nothing of the injurious effects 
of the routine and mechanical toil inci- 
dental to the factory employments and to 
labor in the mines. It has, therefore, 
never looked with favor on the demands of 
the city laboring man nor of the wage- 
earner generally, and has been bitterly 
opposed to all labor unions and combina- 
tions, whether of capital or of labor. Since 
the growth of our large cities, however, and 
the organization of the armies of the work- 
ing men who are now centered in the 
mining districts and who work upon the 
railroads, a change has come. Although 
the farmer is still in the majority, he no 
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longer everywhere possesses the balance 
of power. The Chicago delegation in the 
state of Illinois and the delegations from 
the manufacturing centers of the state of 
New York have for some time possessed a 
controlling influence not merely in the 
state legislatures, but in the national con- 
ventions, and the members of these dele- 
gations have found it necessary to consider 
and even to pander to the labor vote within 
their several districts if, indeed, they cared 
to retain their seats at all. 

The immediate result of this change and 
this recognition of the strength of the labor 
vote was the passage in every state of the 
Union and in the National Congress itself 
of a number of statutes which limited the 
hours of labor in factories and in mines, 
forbade the payment of wages in com- 
modities or by means of orders on com- 
panies’ stores, which regulated the method 
of weighing and screening coal, where the 
wages paid were dependent upon the 
amount of coal mined, which forbade the 
refusal of work to men or the discharge of 
men because of their membership of labor 
unions and which sought to determine by 
legislative enactment and in favor of the 
working man, the main questions in con- 
troversy in the great and ever present 
conflict between organized capital and 
organized labor. 

These statutes were vigorously cham- 
pioned by the labor unions and were the 
result of their newly aroused belief in the 
value of the ballot and of their realization 
of their strength and political power. They 
were however with but few exceptions set 
aside by the courts as an unnecessary and 
unconstitutional interference with individ- 
ual liberty and the individual right to 
property. The appeal to the ballot, so long 
looked upon as a laboring man’s richest 
heritage, was found to be an illusion. The 


laboring man had found it possible to 
secure the legislation he desired, but only 
to discover an impassable barrier to the 
fruition of his desires in the conservatism 
and individualism of the judiciary. 


He, 





too, has in recent years found the judiciary 
yielding more and more to the demands of 
the mercantile interests and of the pro- 
fessional classes, and by the writ of injunc- 
tion and proceedings for contempt of court, 
taking from him the weapon furnished 
by the srike and the boycott and even going 
so far as to declare the peaceable picket a 
criminal conspiracy and the closed shop 
unlawful. 

The consequence has been a distrust on 
the part of organized labor of the American 
judiciary and a determination to control it. 
There is now everywhere apparent a deter- 
mination to use the power of the ballot as a 
weapon against ‘‘the unfair judge” as well 
as against “the unfair” legislator. <A bitter 
and relentless opposition is now to be found 
to the idea of a life term judiciary which is 
now so frequently put forth and to the 
demand for the abolition of the jury, now so 
often urged. In its criticisms of the judi- 
ciary, as now constituted, and of the rules 
and decisions above referred to, organized 
labor does not perhaps always impute 
corruption, but it constantly argues preju- 
dice; it constantly asserts that in the courts 
of law the laboring man and the labor union 
have no standing; that no matter what the 
working man may do the courts will decide 
against him; no matter what statutes may 
be passed in his favor, the courts will declare 
them invalid. It frequently declares that 
the 14th Amendment to the Federal Con- 
stitution, which was adopted for the pur 
pose of guaranteeing freedom to the negro, 
has been so construed by the courts as to 
enslave free labor; that the anti-pooling and 
anti-trust measures which were passed to 
control capital have been so construed as 
to control men. It argues that the judge, 
even though not so when first elected, soon 
becomes far removed from the common 
people; that he takes up his residence in an 
exclusive district; that his wife and children 
move in an exclusive society; that he has 
as a rule been a corporation lawyer before 
his elevation to the bench, especially if in the 
first place he has been appointed and not 
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elected; that he knows but little of, and 
consequently comes to care but little for, 
the upward struggle of the great masses of 
men. It argues that the longer and more 
stable his term of office, the more aristocratic 
will he become. It lays down as a cardinal 
principle the doctrine that in a democracy 
such as ours, in which the judge can set 
aside legislative enactments and determine 
great social governmental and industrial 
politics, he should understand, sympathize 
with, and be responsive to the great social 
and industrial movement and ideals of the 
day, and should above all be made to feel 
that he owes his position to the ballots of the 
people. 

The answer to this contention has been 
made by no less person than Mr. Justice 
Brewer of the Supreme Court of the United 
States. ‘‘There are to-day ten thousand 
millions of dollars invested in railroad 
property whose owners in this country 
number less than two million persons,” said 
that jurist in an address before the New 
York Bar Association. ‘‘Can it be that 
whether this immense sum shall earn a 
dollar or bring the slightest recompense to 
those who have invested perhaps their all 
in that business and are thus aiding in the 
development of the country, depends wholly 
upon the whim and greed of the great 
majority of sixty millions who do not own a 
dollar? I say that so long ‘as constitutional 
guarantees lift on American soil their 
buttresses and bulwarks against wrong, and 
so long as the American judiciary breathes 
the free air of courage it cannot. . . . What 
then is to be done? My reply is, strengthen 
the judiciary. How? Permanent tenure 
of office accomplishes this. . . . Judges are 
but human. If one must soon go before the 
people for re-election, how loath to rule 
squarely against public sentiment. . . . To 
stay the wave of popular feeling, to restrain 
the greedy hand of the many from filching 
from the few that which they have honestly 
acquired, and to protect in every man’s 
possession and enjoyment, be he rich or poor, 





that which he has, demands a tribunal as 
strong as is consistent with the freedom of 
human action, and as free from all influences 
and suggestions, other than are compassed 
in the thought of justice, as can be created 
out of the infirmities of human nature... . 
The black flag of anarchism flaunting 
destruction to property, and _ therefore 
relapse of society to barbarism; the red flag 
of socialism inviting a redistribution of 
property, which in order to secure the 
vaunted equality must be repeated again 
and again, at constantly decreasing intervals, 
and that colorless piece of baby cloth which 
suggests that the state take all property and 
direct all the work and life of individuals, 
as if they were little children, may seem to 
fill the air with flutter. But as against 
these schemes or any other plot or vagary 
of fiend, fool or fanatic, the eager and 
earnest cry and protest of the Anglo-Saxon 
is for individual freedom and absolute 
protection of all his rights of person and 
property. . . . And to help strengthen that 
good time we shall see in every state an 
independent judiciary, made as independent 
of all outside influences as possible, and to 
that end given a permanent tenure of office 
and an unchangeable salary.”’ 

The balance of power in this great struggle 
however and the controlling vote belongs 
neither to capital nor to organized labor, but 
to the so-called middle class. The members 
of this class are swayed by many con- 
flicting interests and considerations. They 
have no general sympathy for organized 
labor nor for its grievances. The idea of a 
permanent judiciary appeals tothem. They 
are to be found continually criticizing the 
jury system, especially in criminal cases and 
the dead level of intelligence which it pre- 
sents. They frequently refer with approval 
to the ease with which convictions are 
obtained in the Federal and in the English 
courts where the judge is such an important 
factor. But they are nevertheless almost as 
skeptical of the courts as even organized 
labor itself. They are constantly thinking 
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of the monoply and of the trust, and the 
social power of the trust magnate over the 
judge is as much feared by them as is the 
social power of the employing classes by the 
laboring man. When Mr. Thomas Lawson 
in one of his articles included in a list of 
precepts supposed by him to guide the con- 
duct of the Standard Oil Company one 
“Never to forget that our legal department 
is paid by the year and our land is full of 
courts and judges,’’ he voiced a sentiment 
which unfortunately is only too prevalent. 
Equally prevalent too is the sentiment 
expressed in the unrestrained remarks of 
the lawyer iconoclast of Chicago, when in a 
recent address he said; ‘‘ Decisions are made 
and .bound in sheepskin. We lawyers 
burrow in dust to find out what some fool 
judge said a thousand years ago .. . and 
then we have the law . . . Take a poor man 
witha poor lawyer. . . acase argued witha 
giant on one side and a pygmy on the other, 
and the judge hearing the case whose asso- 
ciations have been with the rich. What 
show has the poor fellow got? Nobody is 
crooked or dishonest; it is just the natural 
course of evolution that has made the law 
of to-day. You can’t get into court for 
nothing. Even if you could, you couldn't 
get along by yourself. You must have a 
lawyer. You can have any kind of a lawyer 
you can pay for. But you can’t try your 
own case. You don’t know how. The 
judge won’t help you. He sits there to 
umpire the game and nothing else; it’s all a 
lottery. If your case is just, that counts 
nothing. It depends upon a dozen things 
which make dice shaking a certainty com- 
pared with your game of chance. There is 
only one true thing about it, you always get 
a run for your money, as long as you have 
got any there is another court. There is no 
effort in the courts to get at abstract Justice. 
It’s merely a method that has been evolved 
through the ages for keeping society as it is.”’ 
Even among the trading and professional 
classes, indeed, there is everywhere to be 
found the conviction that our lawyers and 





our judges are behind the age; that they 
fail to recognize the basic needs of a growing 
civilization; that they are shrouded in a 
formalism; that the letter of the law killeth 
and that it is the bench and the bar who are 
responsible for this letter. The rash and 
incautious statements of men of note have 
added to this feeling. When the chief 
executive of the nation openly criticizes a 
Federal judge on account of a decision 
rendered by him on a technical point of law, 
what confidence in the judiciary can be 
expected of the great masses of the people? 
Unfortunately, English precedents are of 
but little value to us. The English judge 
interprets no constitution. He merely con- 
strues and applies the statutes. In England 
parliament is a legislative body and a con- 
stitutional convention in one, and its man- 
dates are final. The English parliament 
controls the English courts and not the 
English courts the English parliament. If 
it were true in America as it is in England, 
that our judges did not have imposed upon 
them or had not assumed to themselves the 
decision of all of our great political questions 
and economic and industrial policies, the 
case would be very different. As long, how- 
ever, as the contrary is the case, that is to 
say as long as our written constitutions are 
looked upon as the fundamental law of the 
land, their amendment is so difficult as to be 
almost impracticable, and their interpreta- 
tion is entrusted to our judiciary, the judi- 
cial office must of necessity be more or less 
political, and permanence of tenure and 
appointment as opposed to election will be 
vigorously assailed by a large portion of the 
American people. Longer terms of office 
and larger salaries will no doubt be soon 
generally conceded in the several states, but 
life term state judiciaries will, it is believed 
only be acquiesced in when the judges by 
constitutional amendments are deprived of 
the power to exercise or by their own 
volition cease to exercise the political and 
legislative powers which they assume to-day. 
Granp Forks, Nortu Dakota, October, 1907. 
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THE MEASURE OF PUNISHMENT. 

One of the most striking articles in recent 
periodical literature is a contribution by 
Roland B. Molineux, twice tried for murder, 
entitled ‘‘ The Court of Rehabilitation,’ in 
Charities and the Commons for September 
28th. The author in impressive phrase re- 
cites the customary modern 
criminal punishment, which he summarizes as 


criticisms of 
follows: ‘‘ Vengeance, entirely, and example, 
largely have been abandoned as motives for 
imprisonment. The more modern attempt to 
make it protective of society is a failure. The 
present indeterminate sentence is farcial be- 
cause it is indeterminate in name only and 
even aside from the failure of all punishment 
as such it is wrong because it is humanly im- 
to determine what is just punish- 
‘“In truth’ the author says “ 
punish 


possible 
ment.” 
impossible to 
harmony. Crime is intangible as is sunlight 
or fragrance. We attempt to punish an 
abstract quality whereas only the individuality 
of the prisoner should be considered.”” The 
author believes that present prison methods 
tend to confirm evil habits, and that the work 
of reformers and prison visitors is wholly mis- 
directed. The information that they get from 
prisoners is almost always colored by the hope 
of obtaining favors. The author insists that 
the only that the courts of law 
should determine is guilt or innocence, that 
the universal sentence should be banishment, 
by which the author means imprisonment, 
that while in prison all efforts should be di- 
rected to education and development of the 
prisoner; that is, 
only upon the decision of a court to which he 
must apply and in which he has the burden of 
proof of showing that he has made himself fit to 
live again among his fellow men. This he 
must prove not merely by the ordinary “ 
conduct ”’ of the prisoner but by definite ac- 
complishments, by the way in which he has 
availed himself of opportunities, for assistance 


it is as 


crime as to reward 


question 


release should be possible 


good 





to other thrift and 
capacity to be self-supporting, proof that he 
has made all possible restitution. 


prisoners, evidence of 
Upon release 
then he would be certain of an opportunity 
to start 
and he would have every reason to avoid re- 


again free from the old temptations 


turn to prison even for minor offences because 
he would realize that it would be almost im- 
possible to convince the court a second time of 
his fitness to return to society. The author 
waves aside the problem of possible release of 
the hardened criminal by asserting that he 
would soon again be incarcerated and unable to 
He believes that 
the court would rarely release a murderer who 
had plotted and calculated to kill, but would 
show more liberality in cases of great provo- 
cation. The author however, the 
most serious objection to any system of this 


secure a second rehabilitation. 


ignores, 
sort, namely, the danger of outside influence 
in inducing release, especially in cases of crimi- 
We have 
not heard, however, that our present so-called 
indeterminate sentences have resulted in an 
abuse of this nature and perhaps the author is 


nals of wealth and social position. 


justified in assuming that the court of which he 
as high a standing as 
our present criminal courts and as free from 
Certainly it is conceivable 
that it might be more free from improper pres- 
sure than is the present pardoning power. 

THE CONVENTION OF PUBLIC 

PROSECUTORS 


In St. Louis on September 30th and October 
Ist attorneys general from various states of 
the Union gathered at the 
Attorney General Hadley to con- 
sider plans for uniform action by state prose- 
cuting officers, especially in their relations to 
the federal executive and judicial depart- 


conceives would be of 


undue influence. 


invitation of 
of Missouri, 


ments. Several papers were read, that by 
Attorney General Edward T. Young of Minne- 
sota on *‘ The Conflict Between State and 


Federal Courts ”’ precipitating most discussion. 
Twenty delegates representing the legal depart- 
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ment of fourteen states, were present, and a 
permanent organization was effected, under 
the name of The National Association of 
Attorney Generals of the United States, and 
provision made for annual and special meetings. 
A committee was appointed to draft a uniform 
anti-trust law to be introduced in the several 
state legislatures. The work of the conference 
may be best summed up in the following 
unanimous resolution. 

‘* Whereas, The efficient administration, as 
well as the preservation of our dual system of 
government, requires that each sovereignty be 
permitted to exercise its functions, as defined 
by the Federal Constitution, unhampered by 
the other; therefore, 

Be it resolved by the convention of attorney 
generals of the several states here assembled, 
That we earnestly recommend to the favorable 
consideration of the President and the Congress 
of the United States the enactment of a 
federal law providing that no Circuit Court of 
the United States or any judge exercising the 
powers of such circuit judge shall have the 
jurisdiction in any case brought to restrain 
any officer of a state or any administrative 
board of a state from instituting in a state 
court any suit or any other appropriate pro 
ceedings to enforce the laws of such state or to 
enforce any order made by such administrative 
board; but allowing any person or corporation 
asserting in any such action in a state court any 
right arising under the Constitution or any law 
of the United States to have the decision of 
the highest court of the state reviewed by the 
Supreme Court of the United States, as now 
provided by law. We also recommend that 
suits in federal courts instituted by persons 
interested in corporations to restrain such 
corporations from obeying the Jaw of the state 
in which they are doing business be prohibited.” 

It is interesting also to note that within the 
last month a convention of State Railroad 
Commissioners has been held for mutual 
advice and uniform action by their respective 
departments in the different states. What- 


ever we may think of the constitutionality or 
the advisability of the enactment of specific 
legislation, it is an encouraging sign of the 
times that the state executive officers at least 
are awakening to their opportunities, and that 
the rebuke administered last year by Secretary 





Root to the opponents of national regulation 
by calling to their attention their persistent 
neglect of their own opportunities is also bearing 
fruit. Once public sentiment demands of 
the several states uniform treatment of the 
economic problems which our rapidly increasing 
wealth has brought, the tendency to centraliza- 
tion which alarms the conservatives, and to-day 
furnishes the important motive of constitu- 
tional discussion, will again subside, until new 
conditions recall it to the front. 


ENGLISH JUDGES. 


The veracious press has told recently of 
a party of St. Louis lawyers who are touring 
England to study its judicial methods and 
machinery. One of these learned brothers 
is reported to have announced the result 
of his researches as follows: 

‘““The judges were too advanced in age 
and were apparently not men of the world. 
They seemed insufficiently experienced in 
every-day life and every-day business. They 
simply sit in judgment and lay down the 
law just as it was administered hundreds 
of yearsago. A judge elected to the Bench 
in America is invariably a man of the world, 
with wide human knowledge, a man of 
modern life. Altogether, British legal ma- 
chinery impressed one as insufficiently up to 
date.” 

The New York Nation took the story 
seriously enough to be inspired to this sar- 
castic editorial: ‘‘It is obvious that these 
criticisms are well founded. English judges 
are still under the impression that a prisoner 
brought up for trial should be either con- 
demned, or acquitted, instead of being 
allowed to die of the gout in jail while await- 
ing his fifth trial. The judges across the 
water are hundreds of years behind in their 
attitude towards triumphant science, for 
it is on record that they will actually interrupt 
an expert in the witness-chair even while he 
is engaged in making an ass of himself. 
With an utter lack of worldiness, English 
judges do not take a leading part in gigantic 
clambakes, beefsteak dinners, or potato races 
for fat men. And, worse than all, they 
are not up even on the rudiments of the 
Law of the Previous Fist, sometimes known 
as the unwritten law.” 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 





Conducted by Witiram C. Gray, of Fall River, Mass. 


Although the continued absence of the law school reviews still keeps this department at 
summer proportions the grade of the articles reviewed this month is good. The most 
important is probably Mr. Byles’ account of the prospects of an international code for bills 


of exchange. 


department will resume its regular proportions. 


BILLS AND NOTES. ‘The New Nego- 
tiable Instruments Act,’’ by Louis M. Greeley, 
Illinois Law Review (V. ii, p. 145). 


BILLS OF EXCHANGE (International 
Codification). In The Journal of the Society of 
Comparative Legislation (N.S&., V. vii, p. 112), 
W. J. Barnard Byles writes on “ Bills of 
Exchange and International Codification.” 
Preparing an international code has long been 
a favorite occupation of international legal 
congresses. Dr. Meyer of the Prussian Court 
of Appeal has recently collected several of these 
draft codes. His collection and comments 
furnish the occasion of Mr. Byles’ article. 

There are at present four groups of national 
codes on this subject: the German, the French, 
the Anglo-American and one intermediate 
between the German and the French. The 
German is an easy first in the race for suprem- 
acy, with, taking the world as a whole, the 
Anglo-American in second place. Not only 
is German law, whose marked characteristic is 
excessive formalism, ‘‘ predominant at the 
present day, but it would appear to be con- 
tinually increasing its influence, as witness 
the most recent, and certainly not the least 
important, of European exchange laws, the 
Russian exchange law of May, 1902. Anglo- 
American law, though it cannot be regarded as 
stationary, has scarcely made any appreciable 
advance outside Anglo-Saxon countries, while 
French law would appear to be actually 
retrograding before the advance of German 
principles. 

“That this predominance of German law 
constitutes, from the Anglo-Saxon point of 
view, a considerable difficulty in drafting any 


Constitutional law occupies its usual prominent place. 





Next month this 


bill of exchange law for international use, can 
hardly be gainsaid. Our law may not repre- 
sent absolutely the last word on the subject, 
but it undoubtedly is the law best suited to the 
English trading community, evolved as it is 
from the actual practice of traders themselves, 
and not, as one has some suspicion is the case 
with German law, evolved from what is con- 
sidered officially to be the proper practice for 
traders to adopt. It is difficult to point to 
more than three subjects as regards which 
English law may be considered to be at a dis- 
advantage as compared with German and 
foreign law generally. These three are the 
retention of days of grace, the existence of the 
doctrine of reasonable time in reference to the 
presentment of bills payable at or a certain 
time after sight, and the absence of any means 
of guaranteeing payment of a bill equivalent 
to the ‘ aval’ of foreign law.” 

Points of difference, however, exist on which 
Mr. Byles thinks there is no probability of 
Anglo-American law giving way. These are 
the questions of protest which we require only 
in the case of foreign bills; the limitation of 
actions which we treat as in no way excep- 
tional, while in German law there are many 
complications and variations; and the ques- 
tion of dishonor by non-acceptance, which 
only two laws outside of our group treat as 
equivalent to the refusal to pay a bill. In the 
others the only result of refusal to accept a 
bill is to entitle the holder to demand not pay- 
ment but security of the drawer and other 
parties that the bill will be met at maturity. 

‘“ A study of these draft codes forces one to 
the conclusion that an international exchange 
law has yet to be drafted which can have any 
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chance of universal acceptance. It is impossi 
ble to suggest for a moment that the trading 
community in England or America would 
agree to provisions such as are to be found in 
the code of the Institut de Droit International 
or in the Antwerp or Brussels codes. The two 
latter codes are alike too much permeated with 
Franco-Belgian principles to be accepted in 
Germany, let alone in England. . . . There 
seems little doubt that the commercial classes 
both in Germany and other countries would 
welcome a general exchange law as the most 
practical method of abating, if not actually 
abolishing, the excessive formalism of most 
foreign law. The English trader labours under 
no such disadvantage, and can _ therefore 
regard the situation more or less with in- 
difference. The process may require time, 
but it seems inevitable that sooner or later 
foreign exchange law, impelled thereto by the 
trader, will have to adopt many of those Anglo- 
American principles which it has hitherto 
somewhat ostentatiously ignored, and when 
that day comes it will be but an easy step toa 
general law. At present such ideas are as yet 
but in the air; still, pamphlets such as Dr. 
Meyer’s tend to show the existence of a spirit 
of discontent with the present order of things. 
The English trader has nothing to gain but 
everything to lose from any premature general 
codification. The English law might benefit 
considerably if some of the alterations or 
additions already referred to were adopted, 
but the benefit accruing from any changes of 
this sort would be more than counterbalanced 
if they were accompanied by the introduction 
of other provisions of too alien a character. 
The principle of Jazsser-aller may not be one 
involving high ideals, but there is much to be 
said for its practice in this case.”’ 

BIOGRAPHY. ‘“George Sharswood — 
Teacher and Friend,’’ by Samuel Dickson. 
The American Law Register (V. lv, p. 401). 
Sketch of the career of the ‘‘real founder”’ of 
the University of Pennsylvania Law School, 
with special reference to his ideas on and ser- 
vice to legal education. 

BIOGRAPHY. ‘‘Thomas Hobbie,” by J. E. 
G. de Montmorency in The Journal of the 
Society of Comparative Legislation (N. S. 
V. vii, p. 51). Sixth in a series of articles on 


“Great Jurists of the World.” 





BIOGRAPHY. ‘‘Vico (1668-1744). Part 
I,”” by Michael H. Rafferty. The Journal 
the Society of Comparative Legislation (N. S. 
V. vii, p. 71). Seventh article in a series on 
“Great Jurists of the World.”’ 

BIOGRAPHY. “ Lord Chancellor Erskine 
by Hon. R. Erskine, Albany Law Journ! 
(V. Ixix, p. 275). 

BIOGRAPHY. In the October Humu: 
Lije (V. vi, p. 5) Alfred Henry Lewis giv 
an entertaining account of ‘“‘ Judge Landis 
of Chicago. 

BIOGRAPHY. In the October Appleto: 
Magazine (V. x, p. 418) is an account 
Judge Kenesaw Mountain Landis, by John ‘\. 
McCutcheon which is rather flippantly illu:- 
trated. : 

BIOGRAPHY. In the October World 
Work (V. xiv, p. 9434) Eugene P. Lyle, J: 
continues his series of articles on ‘ Taft: -\ 
Career of Big Tasks.’’ This article is devot: 
to his work in the Philippines. 

CONSTITUTIONAL LAW. “The Tra 
Constitution,’”’ by Joseph Culbertson Claytor 
Albany Law Journal (V. 1xix, p. 271). 

CONSTITUTIONAL LAW. “The Signifi- 
cance of the term ‘Contract’ in Article 1 
Section 10, of the Constitution,’”’ by Willian 
Underhill Moore, Kansas Lawyer (V. xiv 
2.3). 

COMMERCIAL LAW. In the October 
System, (V. xil, p. 425), R. A. Bosworth 
contributes a brief article of interest to busi- 
ness men, entitled ‘‘ Securing a Prompt 
Settlement of Claims.’”’ It explains “a prac- 
tical system of handling freight claims by, 
which a business concern may follow up rail- 
roads to bring about an adjustment of dif- 
ficulties without needless delay.” 

CONSTITUTIONAL LAW. “* The’ Police 
Power—Its Importance and Development,”’ 
by Hon. Philo Hall, American Lawyer (V. xv 
Pp. 436). 

CONSTITUTIONAL LAW. “* Corporations 
and the Commerce Clause,” by Smith W. 
Bennett, Central Law Journal (V. lxv, p. 217). 

CONSTITUTIONAL LAW (Judicial Power 


of the United States). ‘‘ The Newest Neolo- 
gium of the Supreme Court,” by William 
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Trickett, American Law Review (V. xli, p. 
729). In the opinion on Kansas v. Colorado, 
27 Supreme Court Reporter, June 15, 1907, 
Justice Brewer used the following language: 

‘“ These considerations lead to the propo- 
sition that when a legislative power is claimed 
for the national government, the question is 
vhether that power is one of those granted by 
the Constitution either in terms or by necessary 
implication; whereas, in respect to judicial 
functions the question is whether there be any 
imitations expressed in the Constitution on 
the general grant of national power.”’ 

Professor Trickett declares this idea of gen- 
eral national judicial power to be an entirely 
new one, combining to the language and 
intent of the Constitution and to the previous 
lecisions of the Supreme Court, and utters 
this warning: 

‘““Tf the new doctrine of general national 
judicial power is allowed to get a footing, little 
by little jurisdictions will be assumed that 
hitherto would have been pronounced usurpa- 
tions. A principle is laid down which by 
subtle and adroit manipulation may in time 
yield grandiose results. Those who would 
like to witness these results, who minify the 
states and magnify the Federal State, who 
would be pleased to see the latter swallow up 
the former, will observe the laying down of 
the revolutionary doctrine of Kansas v. Colo- 
rado (a doctrine by the way, which was 
gratuitously lugged into the opinion), at least 
with equanimity, unless indeed their dislike of 
unhistoric assertion and inconsequent reason- 
ings be greater than their lust for political 
change. Those who desire that the plan of 
government laid down by the men of 1787 
should be perpetuated, may well invoke 
unless it be too late the admonition, obsta 
principiis.”’ 

CONSTITUTIONAL LAW (Colonies and the 
Constitution). ‘‘‘ Is Colonization a Crime?’ 
Better Stated: Does the Constitution Follow 
the Flag?’’, by E. H. Randle, American Law 
Review (V. xli, p. 705). An argument that 
the Constitution prevails in our colonies, in 
reply to one by Hannis Taylor upholding the 
opposite view. 

CONSTITUTIONAL LAW. ‘The Irrecon- 
cilable Conflict,’ by Robert G. Street, Ameri- 
can Law Review (V. xli, p. 686). Our unique 





doctrine of the power of the judiciary to bind 
the other departments of the government by 
its decisions on constitutional questions, the 
rule of stare decisis and the fact that the rules 
which must govern in all cases of construction 
of the Constitution have been clearly announced 
by the Supreme Court after the most earnest 
controversy, seem to Judge Street to result in 
an “irreconcilable conflict ’’ with a growing 
feeling that complexity and expansion of 
modern conditions require more liberal con- 
struction of the powers of the national govern- 
ment. Laws and institutions have a constant 
tendency to conform to social needs. 

‘“ New conditions have developed the social 
need of the extension of national powers; but 
this development is restrained in consequence 
of the doctrine of judicial supremacy. If the 
social need must assert itself, would it not have 
been better that it should have been permitted 
to do so through judicially unimpeded con- 
gressional legislation than by the destruction 
of confidence in the courts that must follow 
their abandonment of the landmarks they have 
themselves erected? ”’ 

COPYRIGHT. ‘ International Copyright,”’ 
by Alex. Gibson, Commonwealth Law Review 
(V. iv, p. 268). 

CORPORATIONS. ‘Corporate Citizenship 
a Legal Fiction,” by Hon. R. M. Benjamin, 
Albany Law Journal (V. 1xix, p. 263). 


CORPORATIONS. ‘* Recognition of For- 
eign Companies,” by W. F. Hamilton, Journal 
of the Society of Comparative Legislation 
(N. S., V. vii, p. 129). Brief examination of 
the requirements in several countries and text 
of the international code approved by the 
International Law Association Conference at 
Berlin in 1906. 

CRIMINAL LAW. “ Accomplice,” by S. 
Ray, Allahabad Law Journal (V. iv, p. 269) 

CRIMINAL LAW. “ The King’s Pardon,” 
by W. L. Stuart, Commonwealth Law Review 
(V. iv, p. 241). 

CRIMINAL LAW. ‘The _ Indeterminate 
Sentence,” by Hon. C. G. Saunders, Law 
Register (V. xxvii, p. 736). 

CRIMINAL LAW. ‘“ The Autobiography of 
Harry Orchard ”’ is continued in the October 
McClure’s (V. xxix, p. 658). 
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CRIMINAL PROCEDURE (England). 
“Criminal Appeal in England,” by W. F. 
Croies, The Journal of the Society of Com- 
parative Legislation (N. S., V. vii, p. 93). 
Expounding the present provisions of the law 
of England in regard to criminal appeal and 
the new bill which is considered as likely to 
pass. The author criticises as follows: 

““The draftsman of the bill, in combining 
the system of review by appeal and review on 
reference, indicates the weak point of the bill. 
The new court is to be on the one hand an 
ordinary court of justice and on the other a 
sort of judicial committee to advise the Crown 
on petitions to admit appeals for clemency. 
In exercising the prerogative of mercy, the 
Crown may refuse to avail itself of the con- 
sequences of conviction by verdict, but where 
a court of justice is called on to take up the 
position of the Crown on a criminal appeal, it 
is invited to depart from its proper sphere. 
Under the bill it is empowered, nay required, 
to take upon itself the final appreciation of the 
facts of a criminal case upon a perusal of the 
shorthand notes taken at the trial, and upon 
evidence never submitted to a jury and which 
might produce upon that lay tribunal a very 
different impression from that produced on the 
judicial mind. Experience and the precedents 
already given point to the conclusion that, 
if criminal appeal in the modern sense is to be 
allowed, it would be better to allow it on 
precisely the same lines as in civil cases, 7.e., 
substantially on the grounds on which it is now 
allowed in criminal cases in the King’s Bench 
Division, but subject to the rule, now applied 
in civil cases, that no new trial is to be ordered 
except for a substantial miscarriage of justice. 
Under the new bill the judges will either be too 
shy of interfering with the jury, which will 
cause further appeals to the Home Office, or 
too ready to interfere, which will impair the 
position of the jury in criminal trials.” 


DAMAGES. “Allowance of Special 
Damages in Actions for Wrongful Dismissal 
of Servants,” by C. B. Labalt, Canada Law 
Journal (V. xliii, p. 593). 


DIVORCE. ‘‘ Foreign Divorce Decrees in 
New York,” by Raymond D. Thurber, Bench 
and Bar (V.x, p. 81). 





EDUCATION. “The Dwight Method of 
Legal Instruction,’’ by Prof. ‘George Clark, 
American Lawyer (V. Xv, p. 419). 


EDUCATION. ‘““The Lawyer’s Educa- 
tion,” by Prof. Lester J. Tompkins, American 
Lawyer (V. xv, p. 423). 


EDUCATION. “The Preliminary Edu- 
cation of the Law Student, by E. A. Gilmore, 
American Lawyer (V. xv, p. 428). 


EQUITY. ‘Injunctions Against Strikes, 
Boycotts, and Similar Unlawful Acts,” by F. 
C. Donnell, Central Law Journal (V. 65, 
Pp. 273)- 

EVIDENCE. ‘ The Alienists in the Courts 
of Law,” by R. W. Shufelt, Albany Law 
Journal (V. Ixix, p. 277). 


EVIDENCE. “Dying Declarations”’ by 
Wilbur Larremore. American Law Review 
(V. xli, p. 660). A plea “‘ for the passage of 
statutes entirely precluding the admission of 
dying declarations, and, until this radical re- 
form be accomplished, for a strict application 
of existing law by the courts, to the end that 
the exception be narrowed, or at least held 
stationary, in scope.” 

Mr. Larremore thinks the guaranties of 
veracity insufficient to overcome the objec- 
tions to hearsay testimony. 

“As a matter of fact the preponderating 
and overshadowing justification of the admis- 
sion of dying declarations was the assumption 
of a practically universal belief in a system of 
rewards and punishments to follow mortal 
dissolution. Whether this justification ever 
was adequate it is unnecessary to inquire; cer- 
tainly since the great awakening and _ per- 
meation of scientific thought during the 
latter half of the nineteenth century this 
obligation to veracity has lost most of what- 
ever strength it had. 

es + + « 


“It is of course true that thousands of 
persons—principally of the uneducated class— 
still accept theological dogma literally, even 
believing in a physical hell. But nowadays 
people of devout faith are very moral people; 
they are not the stuff of which criminals are 
made. It would be impossible now for any 
church to stand for theology or religion, ex- 
cept as blended with high ideals of conduct. 
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The Roman Catholic clergy unquestionably 
exercise a rigid censorship over the morals of 
their flocks, with the effect of virtually driving 
out of the church vicious persons who will not 
confess, repent and strive to reform. Sur- 
rounded by a general atmosphere of agnos- 
ticism such incorrigibles, even though not 
technically excommunicated, very readily drift 
into theological indifference. 

‘Vicious propensities draw them away 
from a church whose requirement of personal 
righteousness is imperative and uncompro- 
mising. How much terrorizing restraint can 
be expected from the tradition of a Hell which 
the newspapers they read treat only as a 
subject of jest and which they cannot help 
realizing is discredited by the thinking classes? 
It is believed that the dim recollection of a 
theological belief in childhood is insufficient 
as a guaranty that one will cast off the influence 
of his habits of life and feel constrained to 
speak the truth because confronted by death.” 


HEBREW LAW. ‘A Thousand Years of 
Hebrew Law,” by Hugh Evander Willis. 
American Law Review (V. xli, p. 711). A 
brief review of the development from the 
time of Moses to the return of the captives 
from Babylon. 


HISTORY. ‘ The Bench and Bar in the 
Silver Age of the Common Law,” by John 
Maxcy Zane, Illinois Law Review (V. ii, p. 162). 


INTERNATIONAL LAW. ‘‘ The Papacy as 
an International Power,’’ by Hannis Taylor, 
American Law Review (V.xli, p. 720). Ashort 
review, concluding as follows: 

‘““There is a very large body of non-sec- 
tarian Christians — statesmen, philosophers, 
jurists, men of letters — who are anxious to 
see all possible moral support given to the 
most ancient of Christian organizations, con- 
fronting the common enemy under the only 
spiritual chief clothed with any real authority. 
To that chief should be restored something of 
his ancient territorial independence, within 
limits large enough to insure the exercise of his 
high functions free from local governmental 
interference. But more important still, the 
pope should be invited to codperate as of old, 
as an arbitrating factor, in the family of 
nations. A great mistake was made when he 
was not invited to appear by his representa- 





tives in the First Hague Conference. As that 
mistake becomes more manifest, as time goes 
on, let us hope that it will be corrected.”’ 


INTERNATIONAL LAW. “ Problems of 
International Practice and Diplomacy,” by 
Sir Thomas Barclay. Boston Book Company. 

This is a particularly timely and interesting 
work. The author attempts to discover rules 
which, if adopted, will improve the law- 
regulating intertourse between nations. The 
aim is therefore to set forth what should be 
the law, rather than to tell what it is. While 
the latter would be a most difficult under- 
taking, the former is even more difficult. But 
notwithstanding the hopelessness of success- 
fully solving the problem, the attempt is 
interesting. 

The chapter on “‘ Extension of the Scope of 
Arbitration Treaties and the Jurisdiction of 
the Hague Court ’”’ discusses in a practical 
way the possibilities of progress in the most 
promising direction for the advance of the 
interests of universal peace. In his judgment, 
a treaty of arbitration should be “‘ at the same 
time general, obligatory and automatic.” 
The author is not correct in saying that 
“though States seem no longer reluctant to 
resort to The Hague Court, and public opinion 
has come to view it with increasing favor, and 
several important cases have already been 
submitted to it, no progress has been made 
towards compulsory arbitration as a pacific 
means of settling questions of vital interest 
as between any great powers.’ Because 
voluntary arbitration has not yet been super- 
seded by compulsory arbitration, it does not 
follow that no progress has been made toward 
compulsory arbitration. The growth of pub- 
lic opinion in favor of the peaceful settlement 
of international ‘disputes, which growth has 
been fostered by voluntary arbitration, con- 
stitutes substantial progress towards making 
possible the introduction and successful work- 
ing of a scheme of compulsory arbitration. 
It is perhaps a little early to attempt any 
extended scheme of modifications in the pro- 
cedure of the Hague Court as the Court has 
not yet been in operation long enough to fur- 
nish us a basis of experience for determining 
what changes in procedure can be advan- 
tageously made. The chapter dealing with 
this subject is therefore open to the objection 
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that it rests mainly on theory rather than 
practice. There is little new in the chapter 
on “ Declaration of War,’’ but the one on 
“Floating Mines and Mine Fields”’ is a very 
sensible discussion of a live topic. In the 
discussion of ‘‘ Immunity of Private Property 
at Sea from Capture ’”’ he betrays the char- 
acteristic British leaning against the American 
contention. The reasons submitted in sup- 
port of his view do not appear to us conclusive. 
One of the most practical chapters is that on 
the ‘‘ Limitation of the Area of Visit and 
Search.”’ His views upon Contraband are 
colored considerably by those held by the 
political branch of his government. On the 
other hand, he gives us a very judicial dis- 
cussion of the ‘‘ Employment of Arms for 
Enforcement of Contractual Obligations.” 

It is a very difficult matter to review within 
reasonable space a work covering as large a 
variety of subjects as this one, but I trust that 
the above is, in so far as it goes, a just criticism 

Epwin Maxey. 


JURISPRUDENCE. ‘“ The Ideals of Our 
Common Law and How Far they are Realized,”’ 
by Clarence DeWitt Rogers, Albany Law 
Journal (V. 1xix, p. 226). 


JURISPRUDENCE. “The Law on Ex- 
pansive Science,”’ by John C. Mahon, Ameri- 
can Law Review (V. xli, p. 673). Enumerat- 
ing many instances in which the law has pro- 
gressed from harshness and injustice to a 
higher standard. 


JURISPRUDENCE. “The Province of 
Law,” by Armstead Brown, American Lawyer 
(V. xv, p. 430). 


JURISPRUDENCE. “Customs and Cus- 
tomary Law,’’ by Ashutosh Mukerjee, Bom- 
bay Law Reporter (V. ix, p. 241). 


JURISPRUDENCE. “Primitive Laws 
and their Investigation: A Suggestion,” by 
Sir John Macdonnell, The Journal of the 
Society of Comparative Legislation (N. S., 
V. vii, p. 104). Giving two elaborate ques- 
tionnaires of value in collecting thorough and 
faithful accounts of customs and laws of 
primitive or undeveloped communities. 


MASTER AND SERVANT. “ The Doctrine 
of Common Employment in England and 





Canada,” by J. P. Mac Gregor, Canadian Law 
Review (V. vi, p. 324). 

MONOPOLIES. ‘“‘‘ Liability of Trusts for 
Private Wrongs,” by Judge W. M. Holland, 
Law Register (V. xxvii, p. 752). 

MUNICIPAL GOVERNMENT (Austria) . 
“The Municipality—I. Austria: The Com- 
mune System,”’ by Prof. Dr. Joseph Redlich 
of Vienna, in the Journal of the Society of 
Comparative Legislation (N. S., V. vii, p. 12) 
is an analysis of the organization and function 
of the Austrian commune, which has a great 
field of action almost entirely independent of 
the national government. 


NATURALIZATION (British). ‘‘ The Colo- 
nial Conference and Naturalization ’’ by E. L. 
de Hart, Journal of the Society of Compara- 
tive Legislation (N. S., V. vii, p. 135). At 
present a person naturalized in a British 
possession ceases to be a British subject the 
moment he quits its territory. To do away 
with the obvious inconveniences of this a 
system of imperial naturalization has been 
recommended and was _ presented to the 
recent colonial conference. Its reception was 
encouraging to its advocates, the most serious 
objection being that it would give persons 
of non-European races naturalized in one 
colony or in the United Kingdom the status 
of British subjects in other colonies where 
they are disqualified from obtaining naturali- 
zation. Several methods of meeting this are 
suggested. The author favors an enact- 
ment in general terms that in such a case 
naturalization secured elsewhere shall not 
give the status of a British subject in that 
colony. 

NEGLIGENCE. ‘“ The Doctrine of Error of 
Judgment in the Law of Negligence,’”’ by O. H. 
Myrick, Central Law Journal (V. 65, p. 238) 

OTTOMAN LAW. “ Modern Ottoman Law,”’ 
by Sir Roland K. Wilson, Journal of the 
Society of Comparative Legislation (N. S., V. 
vii, p. 41). Examination of provisions to the 
Ottoman land, civil and penal codes of interest 
to students of comparative jurisprudence. 





PHILOSOPHY. ‘A German System of 
Legal and Economic Philosophy,” by L. 
Oppenheim, Journal of the Society of Com- 
parative Legislation (N. S., V. vii, p. 124). 
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Commenting upon Dr. Fritz Berolzheimer’s 
recently completed five volume System der 
Rechts- und Wirtschajtsphilosophie. 


PRACTICE. ‘‘ The [legality of the Action 
of the Circuit Court of the United States in 
Enjoining the Virginia State Corporation Com- 
mission from Enforcing a Two Cent Rate 
Affecting the Intra-State Business of Rail- 
roads,”’ by E. Hilton Jackson, Virginia Law 
Register (V. xili, p. 417). 

PRACTICE. In the JWorld’s Work for 
October (V. xiv, p. 9486) is a brief article en- 
titled ‘“‘ When to Use a Lawyer ”’ which gives 
vise counsel to the layman. 

PROPERTY. ‘ Possession,” by A. Inglis 
Clark, Commonwealth Law Review (V. iv, p. 
245). 


RAILROADS. ‘ The President’s Proposal 





Andrews, Albany Law Journal (V. 1xix, p. 
266). 

RAILROAD REGULATION (Common Law 
Adequate). ‘‘ The Courts and the 
Question,”” by George W. Freerks, American 
Law Review (V. xli, p. 696). Arguing that 
the judges are responsible for railroad abuses 
by their failure to enforce the common law 
which is adequate to secure just treatment of 
the public. The author thinks a renovation 
of the justiciary of the states “ 
efficacious than a remodeling of the commerce 
laws. 

SURETYSHIP. “ Liability of Estates of 
Deceased Co-surities to Contribute to a Surety 
who has been Compelled to pay the Obliga- 
tion,” by John Hipp, Central Law 
(V. 65, p. 256). 

WILLS. ‘Charitable Bequests Void for 
Uncertainty of Contract,’’ by Padmaubba 


Railroad 


would be more 


” 


Journal 


for a Federal Railroad System,” by Edward L. | Chari, Allahabad Law Journal (V. iv, p. 287). 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 


Company, St. Paul, Minnesota, at 25 cents each. 


In ordering, the title of the desired case should be given as 


well as the citation of volume and page of the Reporter in which it is printed.) 








CONSTITUTIONAL LAW. (Equal Protection 
of Laws.) Ark.— The Arkansas law requiring 
railroad companies to keep separate waiting 
rooms in depots for the accommodation of pas- 
sengers, open day and night, except in certain 
cases, and requiring that such waiting rooms shall 
at ali proper times be comfortably heated, and at 
all times supplied with drinking water and kept in 
a sanitary manner, and providing for a penalty 
for any neglect to comply with the law, is, in State 
v. St. Louis & S. F. R. Co., 103 S. W. Rep. 623, 
held not to violate the provisions of the fourteenth 
amendment to the United States Constitution. 
In this connection it may be mentioned that the 
Texas Court of Civil Appeals, in State v. Texas & 
N. O. R. Co., 103 S. W. Rep. 653, holds, on author- 
ity of M., K. & T. Ry. Co. v. State, 100 S. W. Rep. 
766, 17 Tex. Ct. Rep. 936, that a statute imposing 
a penalty for the failure of railroad companies to 
maintain water-closets at stations, is unconstitu- 
tional as a deprivation of property without due 
process of law, and also as an ex post facto law. 


CONTRACTS.  (Illegality—-Monopolies.) U.S. 
Cc. C. A., Sixth Circuit.— The United States Cir- 
cuit Court of Appeals for the Sixth Circuit has 
rendered a very important opinion on the question 
of contracts in restraint of trade, in which it 
declines to follow the lead of the federal courts in 
the east, in which contracts to sell patent metlicines 
at a stipulated price to be controlled by the manu- 
facturer have been upheld. In John D. Park & 
Sons Co. v. Hartman, 153 Fed. Rep. 24, Judge 
Lurton, speaking for the court, holds that the sole 
manufacturer of a medicine made in accordance 
with a secret formula but unpatented, who sells 
the same to wholesale dealers only, at a uniform 
price, under a system of contracts by which the 
wholesale dealers bind themselves to sell at a 


certain price and only to certain designated retail 
dealers, who in turn, in consideration of being so 
designated, bind themselves to sell to consumers 
only, and at a certain price, violates the federal 
anti-trust act of July 2, 1900, as the purpose and 





effect of such sales and contracts is to prevent 
competition between purchasers of the product 
both at wholesale and retail. In the absence oi 
allegations of facts showing these contracts to be 
necessary for the protection of the manufacturer's 
business, a court of equity will not aid in their 
enforcement by granting an injunction to prevent 
one not a party to the contract from buying the 
medicine from parties to the contract and resell- 
ing at any price he saw fit. The court also holds 
that the fact that the medicine is manufactured 
after a secret or private formula does not make 
the manufacturer immune from the laws forbid- 
ding monopolies and unreasonable restraints in 
trade. Some of the cases which are expressly 
disapproved by the court and in which such con- 
tracts have been upheld, are Dr. Miles Medical 
Co. v. Goldthwaite, 133 Fed. 794; Dr. Miles Medi- 
cal Co. v. Jaynes Drug Co., 149 Fed. 838; Dr. 
Miles Medical Co. v. Platt, 142 Fed. 606 and Wells 
& Richardson v. Abraham, 146 Fed. 190. 


CONTRACTS. (Interpretation — Automobiles. ) 
Sup. Ct. N. Y., Trial Term. — The charter of a toll 
bridge company was construed in Mallory v. 
Saratoga Lake Bridge Co., 104 N. Y.S. 1025. By 
its charter the bridge Company was authorized to 
maintain a toll bridge across a lake and to collect 
tolls for the passage of certain vehicles and animals. 
Automobiles were not enumerated among such 
vehicles and consequently the court, construing the 
charter strictly, holds that the company cannot 
collect tolls for the passage of automobiles over the 
bridge. The court says: ‘‘ The fact that auto- 
mobiles were not known at the time of the passage 
of the act can make no difference, for the reason 
that defendants, by accepting the franchise in con- 
sideration for the right to collect the tolls stipu- 
lated for, assumed the duty and responsibility of 
building and maintaining a bridge that would 
meet the reasonable requirements of all travelers 
on the public highways, including vehicles and 
animals then in common use by travelers, and also 
such as might thereafter come into common use. 
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Its power to collect toll is derived from the provi- 
sions of the franchise. It stipulated for no other 
or further right, and may not exact toll except as 
therein provided.” 

The franchise in this instance was very definite 
and precise in its terms. The toll provided for is 
so much for a vehicle drawn by one beast, and so 
much more for a vehicle drawn by two or more 
beasts. Nowhere is any charge mentioned for vehi- 
cles per se. The court cites authorities for the 
general doctrine that a legislative grant of this sort 
must be strictly construed, and holds that auto- 
mobiles, not being drawn by beasts, do not come 
within the provisions of the statute and are not 
subject to toll. 

Upon practically identical reasoning, it was held 
in a number of cases that a bicycle was not subject 
to toll under very similar statutes. Simson v. Teign- 
mouth and S. Bridge Co., (1901) 85 Law T. 726; 
Gloucester Turnpike Co. v. Leppe, (1898) 62 N. J. L. 
92; String v. C. & B. Turnpike Co., (1898) 40 Atl. 
774; Murfin v. Detroit and E. Plank Road Co., 
(1897) 113 Mich. 675; Note, 47 L. R. A. 303. Con- 
tra, Geiger v. P. & R. Turnpike Road Co., (1895) 
167 Pa. St. 582. 

It would seem that an automobile or motor 
cycle is no more a vehicle drawn by one or more 
beasts within the wording of these statutes than is 
the ordinary bicycle when propelled by human 
power. And yet in Murfin v. Detroit and E. Plank 
Road Co., (supra) we find the court making a dis- 
tinction between these vehicles according to their 
motive power. The court said, “‘ The bicycle is 
not subject to the payment of toll by the strict 
letter of the act. Neither is the motor cycle. Yet 
we incline to the opinion that payment of toll by 
the driver of the latter is within the spirit, while 
such payment by the user of the former is not, be- 
cause of the apparent intention to confine the pay- 
ment of toll to those who do not depend upon their 
own powers of locomotion for the propulsion of the 
vehicle used.’? This no doubt reaches a desirable 
result in charging the fast and heavy machines 
that seriously wear the roadbed, and materially in- 
terfere with other traffic, but it also seems to be a 
bald effort to read in a legislative intention that is 
not actually expressed in the statute. As was said 
in Simson v. Teignmouth and S. Bridge Co. (supra) 
there must be some limit to the adaptation of the 
old statutes to modern circumstances. It is im- 
possible that they can be stretched so as to meet 
everything that invention may produce in modern 
days. The remedy is amended legislation. 

The principal case would seem to be undoubtedly 
correct, but it is merely the decision of a single 
judge at Trial Term, and it is to be hoped that the 
question may be passed upon by the higher courts. 

F. T. C. 





CRIMINAL LAW. (Conspiracy — Statute of 
Limitations.) U.S.C. C.A., 8th Cir. — One of the 
main points at issue in Ware v. United States, 154 
Fed. Rep. 577, was whether or not a conspirator 
may be prosecuted where the period of limitations 
has run from the time the conspiracy was formed, 
but overt acts in the execution of the conspiracy 
have been committed within the period of limita- 
tions. Judge Sanborn, writing the opinion for the 
majority, says that the question is answered in the 
negative in United States v. Owen (D.C.) 32 Fed. 
534; U. S.v. McCord (D.C.) 72 Fed. 159, 165, and 
in Ex parte Black (D. C.) 147 Fed. 832, 841. It 
is answered in the affirmative in U.S. v. Greene 
(D. C.) axg Ped: 343, 347, 349,. 350; U.. S.. 2. 
Greene (D. C.) 146 Fed. 803, 889; Lorenz v. U. S., 
24 App. Cas. Dist. of Columbia, 337, 387; U.S. v. 
Bradford (C. C.) 148 Fed. 413, 416, 419; U. S. v, 
Brace (D. C.) 149 Fed. 874, 876; Commonwealth 
v. Bartilson, 85 Pa. 482, 488; People v. Mather, 4 
Wend. (N. Y.) 259, 21 Am. Dec. 122; American 
Fire Ins. Co. v. State, 75 Miss. 24, 35, 22 South. 99, 
102, and Ochs v. People, 25 Ill. App. 379, 414. 
He says that after a careful reading and consid- 
eration of these and other authorities, the con- 
clusions of the majority of the court are that the 
true answer to this question is that the existence 
of the conspiracy and the conscious participation 
of the defendant therein within the three years, 
are indispensable to the maintenance of such a 
prosecution; but that, if these facts are established 
by competent evidence, such a prosecution may 
be sustained. From this conclusion Judge Philips 
dissents on the ground that the gist of the offense 
is the conspiracy. Overt acts done subsequently 
in furtherance thereof constitute, if referable to 
one and the same conspiracy, not several con- 
spiracies, but one and the same conspiracy. In 
order that subsequent acts should take the conspir- 
acy out of the statute of limitations there must be 
a new agreement, and overt acts in furtherance 
of such agreement. 

CRIMINAL LAW. (Federal Buildings — Juris- 
diction.) U.S.C. C. West. Dist. Ga. So. Div. — In 
United States v. Battle, 154 Fed. 540, Judge Speer 
holds that a crime committed on ground acquired 
by the United States and ceded to it by the state 
of Georgia for the purpose of a federal building, is 
within the exclusive jurisdiction of the United 
States Court. He holds that the state has authority 
to cede the ground to the United States, and where 
it does so, the only power which can exercise 
jurisdiction over such territory to punish any 
crime is the United States, even though the state 
has retained the right to exercise its process 
thereon. This reservation is made for the reason 
that the state does not want a federal public build- 
ing to be a refuge for criminals. 
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CUSTOMS DUTIES. (Smuggling.) U.S. D.C., 
Ss. D. N. Y. — A person may be guilty of smuggling 
even before he has passed the customs lines on the 
docks of an incoming steamer, according to the 
decision in United States v. 218 1-2 Carats Loose 
Emeralds, 153 Fed. Rep. 643. In this case, it 
appeared that a person arriving in the United 
States omitted in his declaration made to the 
customs officials on shipboard any mention of a 
package of emeralds contained in his clothing. 
Furthermore, he falsely stated to the customs 
officers at the time of the examination of his 
baggage on the dock that he had no precious 
stones in his possession. The emeralds were then 
seized under the federal statute providing for the 
forfeiture of smuggled goods. It was maintained 
that as he had not passed the customs lines estab- 
lished on the dock when the emeralds were seized, 
he was not guilty of smuggling, but the court is of 
the opinion that when the proper officer of the 
customs examined the incoming passenger’s bag- 
gage and put to him the question whether he had 
any personal property which he had not declared, 
or any precious stones upon his person or in his 
pockets, he was obliged to state the truth, and that 
when the examination was finished, and he still 
had these emeralds in his possession, without 
having admitted it, the act of smuggling was com- 
plete. 


EVIDENCE. (Carbon Copies.) Minn. — In 
International Harvester Company v. Elfstrom, 112 
N. W. Rep. 252, the Supreme Court of Minnesota 
holds that the different numbers or impressions 
produced by placing carbon paper between sheets 
of paper and writing upon the exposed surface, 
are duplicate originals, and either may be intro- 
duced in evidence without accounting for the non- 
production of the other. The court says there 
exists a distinction between letter-press copies and 
carbon copies. A carbon copy is produced at the 
same time as the original, and is identical with it; 
a letter-press copy is produced by an act distinct 
from and subsequent to the consummation of the 
legal act of executing the original; such copy is 
ordinarily produced by the labor of clerks and 
other employes. If the carbon reproduction is 
complete, the court says there is no practical 
reason why all the products of the single act of 
writing the contract and affixing a signature 
thereto should not be regarded as of equal and 
equivalent value. As a case supporting this 
decision the Court cites Chesapeake, etc. Ry. Co. v. 
Stock, 51 S. E. 161, 104 Va. 97, and State v. 
Teasdale, 97 S. W. 995, 120 Mo. App. 602. 
Another case in point is Cole v. Elwood Power Co. 
(Pa.), 65 Atl., 678, recently reported in these 
columns. 








This opinion, by Elliott, J., collecting the few 
prior authorities, is the best on the subject, and 
makes for the first time the important distinction 
between carbon copies and blotter-press copies. 
It also emphasizes the important distinction be- 
tween consummating the legal act in duplicate 
form and merely copying a transaction already 
consummated. This decision comes in season to 
set a good model for the courts which have not yet 
passed upon the numerous questions arising from 
the rapid spread of the use of typewritten docu- 


ments. 
J. H. Ww. 


EXTRADITION. (Subsequent Offense.) Cal. 
— A habeas corpus case dealing with questions as 
to the rights of persons extradited from a foreign 
government, which is of particular interest, is the 
recent case of Ex Parte Collins, 90 Pac. Rep. 827. 
In this case Collins sought to obtain his release on 
habeas corpus on the ground that the crime for 
which he was convicted was another than that for 
which he was extradited from Canada, but inas- 
much as the crime was committed by Collins after 
his extradition and after his return to the state of 
California, the Supreme Court held that he was 
not entitled to be released, even though he had 
been given no opportunity to return to Canada 
before trial. The court observes that the leading 
case of United States v. Rauscher, 119 U. S. 407, 
7 Sup. Ct. 234, 30 L. Ed. 425, establishes the 
principle that a person who has been brought 
within the jurisdiction of the court by virtue of 
proceeding under the extradition treaty, can only 
be tried for one of the offenses described in that 
treaty, and for the offense with which he is charged 
in the proceedings for his extradition, until reason- 
able time and opportunity have been given him 
after his release or trial upon such charge, to 
return to the country from whose asylum he had 
been forcibly taken under those proceedings. But 
the court notes that in the Rauscher case as well 
as in every other case that had been called to its 
attention, the crime for which it was sought to try 
the extradited prisoner was one alleged to have 
been committed prior to his extradition, therefore 
such cases are not regarded as authority in the 
case at bar. The court finds support for its 
position in the Rauscher Case itself, wherein the 


’ United States Supreme Court in speaking of the 


right of the accused, says: ‘‘ That right, as we 
understand it, is that he shall be tried only for the 
offense with which he is charged in the extradition 
proceedings and for which he was delivered up; 
and that if not tried for that, or after trial and 
acquittal, he shall have a reasonable time to leave 
the country before he is arrested upon the charge 
of any other crime committed previous to his 
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extradition,’ and in another place in the same 
opinion the court refers to the immunity from 
arrest prior to conviction of a crime ‘‘ not enum- 
erated in the extradition treaty and committed 
before his removal.’’ These extracts from the 
opinion of the Rauscher Case indicate that the 
United States Supreme Court did not intend to 
hold that a person extradited from a foreign 
country was immune from trial and conviction of 
. crime committed after his extradition. 


MASTER AND SERVANTS. (Torts.) Ga. — 
If the conductor of a street car while engaged in 
the prosecution, and within the scope of his busi- 
ness in collecting fares fails and refuses to give a 
passenger correct change, and, upon request 
therefor, draws a pistol and fires at the passenger, 
but the ball misses the passenger and strikes a 
woman passing on the public street through which 
the car is running, causing her death, the street car 


company is liable, according to the recent case of , 


Savannah Electric Co. v. Wheeler, 58 S. E. Rep. 
38. The court says that the expressions used in 
some reports and text-books that a master is bound 
by’ the acts of his agent or servant within the 
scope of his agency and in furtherance of the 
master’s business, or when the servant is acting 
for the benefit of the master, do not mean that the 
agent’s act must be beneficial to the master or the 
latter is not bound. A master is liable for the 
willful torts of his servant, committed in the course 
of the servant’s employment, just as though the 
master had himself committed them. 


These two rulings, apparently inconsistent, 
illustrate the inherent difficulty of application of 
the general rule to unlawful acts done by an em- 
ployee in protecting the employer’s interests where 
a certain measure of effort was certainly author- 
ized though not the specific means. These two 
cases might well have been decided precisely to the 
contrary of the actual ruling. Recent illustrations 
of the same problem are found in Lipscomb v. R. 
Co., Tex., 64 S. Il’. 923, Holler v. Ross, N. J. L., 53 


Atl. 472. 
J. H. W. 


MASTER AND SERVANT. (Torts.) Penn. — 
In Shay v. American Iron & Steel Mfg. Co., 67 At. 
Rep. 54, it is held that a corporation is not liable 
for damages to a house and injuries to the owner 
by the negligent shooting by men employed to 
take the place of strikers, where the shooting was 
directed from defendant’s premises against a 
mob, and was not authorized by defendant, and 
not within the scope of the employment of the 
persons doing it. The decision is based on the 
theory that a master is liable only for injuries 
resulting from the willful conduct of his servants, 





if inflicted within the scope of their authority or 
employment. Furthermore, the court holds that 
the acts of the employes complained of amounting 
to criminal offenses could not subsequently be 
ratified by the master. In support of this propo- 
sition is cited Building & Loan Association v. 
Walton, 181 Pa. 201, 37 Atl. 261; Shisler v. Van- 
dike, 92 Pa. 447, 37 Am. Rep. 7o2. 


This case was made clearer by a somewhat 
fuller statement of the facts: The corporation had 
imported a car load of colored men to take the 
places left vacant by the strikers. The car was 
taken from the railway station to the defendant’s 
works, followed by a crowd of men and boys, who 
jumped upon the platform of the car, opened the 
door and called the inmates vile names. When the 
colored men left the car and went inside the en- 
closure, the persons congregated on the outside 
threw stones and other missiles into the enclosure. 
Shots were fired from both the inside and the out- 
side of the enclosure, one of which caused the in- 
jury complained of. An attempt was made by the 
plaintiff to prove that the colored men were armed 
by the defendant or by its direction, but the at- 
tempt failed. The plaintiff’s own evidence also 
showed that those of the men who had revolvers 
had them without the knowledge of the defendant; 
that what shooting.they did was done against the 
protests of the person who had them in charge; 
that they had not been hired to protect the works 
or the property of the defendant, but simply to per- 
form labor for it. No point was made that the de- 
fendant ought to have foreseen such a difficulty 
and guarded against it. The question, then, be- 
came in substance this: Where a servant, not 
armed by the master or known by him to be armed, 
not charged with any duty of protecting the mast- 
er’s works or property, is assailed by a tresspasser, 
and in resisting the assault, fires shots which injure 
a third person, can that injury be deemed to be 
committed by the servant while acting within the 
scope of hisemployment? There would seem to be 
very little difficulty in answering this question in 
the negative. 

With respect to the question of ratification, the 
cases cited were cases involving the ratification of 
a forgery, concerning which the authorities are in 
conflict. There can be no doubt, however, that 
there are many cases wherein the principal might 
be held liable on the ground of ratification, even 
though the act was one for which the agent might 
be punished criminally. Floyd R. Mechem. 


MUNICIPAL CORPORATION. (Use of Streets 
for Removal of Building.) S.C.N.Y., App. Div. — 
In Hinman v. Clarke, 105 N. Y. S. 725, it is held 
that in the absence of a general legislative restric- 
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tion by ordinance or otherwise, an owner of a 
building in a city has a common law right to the 
reasonable use of the city streets for the purpose 
of moving such building from one location to 


another. But the court says, that the common 
council, having control of the streets of a city, has 
the right reasonably to regulate their use in mov- 
ing buildings upon them, and the court is not pre- 
pared to say this power of control may not also 
include the right to prohibit the use of the streets 
for the moving of buildings, provided always 
that the prohibition be under the circumstances 
reasonable. However, the council in its exercise 
of this legislative function must act by ordinance, 
duly adopted and promulgated according to the 
provisions of the city’s charter. 


PLEADING. (Variance.) Ala. —A count based 
on negligence in an action by an administrator to 
recover damages for the death of his intestate, is 
not supported by proof of a willful and wanton 
wrong resulting in the death of plaintiff's intestate 
according to Louisville & N. R. Co. v. Perkins, 44 
So. Rep. 602. In this case it appeared that plain- 
tiff’s intestate, a man over eighty years of age, was 
a passenger on one of defendant’s trains, with a 
ticket to Geneva. He did not alight at Georgianna, 
where it was necessary for him to change cars, but 
was found next morning some distance therefrom 
in a frozen condition from the effects of which he 
died. A witness testified to seeing two white men 
in the uniform of defendant railroad company 
come onto the rear platform of the rear car of the 
train, on which decedent was riding, and push 
him, while the train was running, from the platform 
at a point near where he was found, where the 
ground was rough and uneven. These facts the 
court held to establish a cause of action for willful 
injury, and therefore insufficient to sustain a count 
based on negligence. 


There are two classes of cases which are often 
confused. In the first class the count alleges facts 
constituting a certain cause of action while the 
evidence offered tends to prove another cause of 
action consisting at least in part of facts not 
alleged at all. In the second class the count was in- 
tended to allege a certain cause of action but it 
contains allegations suffic ent to make out another 
cause of action, and the evidence offered tends to 
prove the allegations constituting this second 
cause of action. In the first class of cases there 
is a clear variance. Truesdell v. Bourke, 145 
N. Y. 612; Cole v. Armour, 154 Mo. 333, 351; 
Wilson v. Co. 153 U. S. 30, 47; 22 Ency. of 
Pl. & Pr. 527. In the second class of cases there 
is no variance from the allegations made but the 
attempt is to recover on a cause of action different 
from that which the pleader evidently intended to 





set forth in his count. This is spoken of as depart- 
ing from the theory of the pleading. Whether 
this is allowable is a question concerning which the 
authorities are in conflict. That it is permissible, see 
Conaughty v. Nichols, 42 N. Y. 83; Faulkner v. 
Bank. 62 Pac. Rep. 463 (Calif) ; Pindall v. Trevor, 
30 Ark. 249,60. That it is not permissible, see Ross 
v. Mather, 51 N. Y. 108; Supervisors v. Decker, 30 
Wis. 624; City v. Uhl. 99 Ind. 531,9. The Alabama 
court no doubt considered the present case as one 
of the first class. Whether that was right or not 
could only be determined by a reading of the count 
in question, which is not given in the report of the 


case. 
C. B. W. 


SALES. (Fraud.) Pa.— Where a purchaser 
is induced to enter into a contract of purchase by a 
fraudulent representation that a combination or 
trust is about to be formed for the purpose of con- 
trolling the sale of articles of the nature of those 
purchased, and that such trust will increase the 
price of such articles after a given time, this is 
sufficient to prevent a recovery for the purchaser’s 
refusal to take the articles contracted for, accord- 
ing to Standard Interlock Elevator Co. v. Wilson, 
67 At. Rep. 463. In this case, which was an 
action to recover for the breach of a contract to 
purchase safety devices for elevators, the court 
held that an affidavit of defense of the above 
nature was sufficient. In support of this decision 
the court cites Williams v. Kerr, 152 Pennsylvania, 
560, 25 Atlantic 618, wherein it was held that 
owners of land are entitled to a reconveyance 
where it appears that they were induced to sell it 
by false representations of the vendee that certain 
improvements would be made on the property 
which would greatly enhance the value of the 
owner’s remaining land; and Sutton v. Morgan, 
158 Pennsylvania, 204, 27 Atlantic 894, 38 Am. 
St. Rep. 841, wherein the court held that a sale 
of land will be rescinded where it appears that the 
vendee was induced to purchase the land at twice 
its value by false representations of the vendor’s 
agents as to the demand for building lots, and that 
railroad shops were about to be built in the neigh- 
borhood. The court concedes it to be true that 
false statements to be deemed fraudulent in law, 
must relate to something represented as an exist- 
ing fact, but quotes Benjamin on Sales, (§ 449 
et seq.) to the effect that a statement apparently 
only of intention, purpose or opinion, may amount 
to a statement of fact, as where a person fraudu- 
lently misrepresents his intention in doing a 
particular act to the damage of another. 

TORTS. (Right to Privacy.) N. J.—A 
noted inventor, is, in Edison v. Edison Polyform 
Mfg. Co., 67 At. Rep., 392, granted an injunction 
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to prevent the unauthorized use of his name by 
another as a part of its corporate title, or, in con- 
nection with its business or advertisements, his 
picture and his pretended certificate endorsing a 
remedy which such other is engaged in manu- 
facturing, compounded according to the formula 
devised by Mr. Edison, though he is not a business 
competitor. The court notes that in two English 
cases, Clark v. Freeman, 11 Beav. 112, and Dock- 
rell v. Douglas, 78 L. T. Rep. 848, injunctions were 
refused to restrain the unauthorized use of com- 
plainant’s name or recommendation, on the ground 
that complainant was not a business competitor 
of defendant, but the court observes that the Clark 
case is virtually disapproved in Maxwell v. Hogg, 
L. R. 2 Ch. 307, and in Jn re Rivere’s Trade- 
Mark, 26 Ch. Div. 48. Furthermore, the com- 
plainant’s contention in this case is supported by 
the leading case of Routh v. Webster, 10 Beav. 
561. There the provisional directors of a joint 
stock company had, without plaintiff’s authority, 
published a prospectus stating that he was a 
trustee. Lord Langdale granted an injunction on 
the ground. that the company was representing 
the plaintiff as responsible in their speculations in 
a way calculated to involve him in all sorts of 
liabilities. As a late English case entirely sup- 
porting this holding, the Vice-Chancellor cites 
Walter v. Ashton (1902) 2 Ch. 282. The court 


further reviews Roberson v. Rochester Folding | 


Box Co., 171 N. Y. 538, 64 N. E. 442, 59 L. R.A. 
478, 89 Am. St. Rep. 828, wherein the Court of 
Appeals, by a bare majority, overruled the decision 
of the Appellate Division of the Supreme Court, 
and held that a young lady was not entitled to an 
injunction to restrain a flour company from 
putting her likeness upon prints advertising its 
flour. This case, the Vice-Chancellor says, can- 
not be sustained on principle, and has been dis- 
approved by the Supreme Court of Georgia in 
Pavesich v. New England Life Insurance Co., 
122 Ga. 190, 50 S. E. 68, 69 L. R. A. ror, 106 Am. 
St. Rep. 104, and by the New Jersey Court of 
Appeals in Vanderbilt v. Mitchell, 67 Atl. 97, 103. 
The Vanderbilt case was recently reported in these 





believe, however, that they form a separate species. 
So, too, do the libel cases and the trade-name cases. 
Of the few precedents of the precise class in question, 
the opinion makes a full collection; the only one 
omitted appears to be the the celebrated application 
of Lord Byron to restrain the publication of spurious 
poems under his name. (Byronv. Johnston, 2 Mer. 
29). J. H. W. 


TORTS. (Strikes — Picketing.) S. C. N. Y., 
Sp. Term. — The right of an employer to enjoin 
picketing by members of a labor union, is upheld 
in New York Central Iron Works Co. v. Brennan, 
105 N. Y.S. 865. It was urged by counsel for the 
union that there is no authority in New York to 
enjoin the members of the union from picketing, 
but the court says: ‘‘If there is no law in this 
state to authorize a court to interfere and prevent 
people through such conspiracy and combinations 
from interfering with a party who wishes to 
conduct his business in a lawful way, then it is 
high time there was such authority, and this 
appears to be a good case in which to follow the 
numerous authorities of other states, which have 
uniformly held that injunctions similar to the one 
sought to be dissolved here can be issued, upheld 
and enforced.”” In re Debs, 158 U.S. 564, 15 Sup- 
Ct. goo, 39 L. Ed. 1092; Casey v. Cincinnati, etc., 
45 Fed. 135, 12 L. R. A. 193; Geo. Jonas Glass 
Co. v. Glass Bottle Blowers’ Ass’n, 66 Atl. 953. 
In the case at Bar the evidence pointed unmis- 
takably to the fact that the purpose of the labor 
union was not by peaceful persuasion to endeavor 
to prevent men*from entering the employment of 
the plaintiff. On the other hand, it appeared that 
the union took the course it did, and used the 
means complained of, to compel the employer to 
accede to its demands or else destroy the employer’s 
business. In doing so, the court maintains, the 
strikers exceeded their rights under the decisions 
of New York, citing. Coons v. Chrystie, 24 Misc. 
Rep. 296, 53 N. Y. Supp. 668; Matthews v. Shank- 
land, 25 Misc. Rep. 604, 56 N. Y. Supp. 123; 


| Davis v. Engineers, etc., 28 App. Div. 396, 51 N. 


columns and it is on authority of the same that | 


the Vice-Chancellor grants Mr. Edison the relief 
demanded. 


The result in this case is plainly sound. Inter- 
esting questions of theory are raised by this type of 
wrong,— questions as to its place in the system of 
torts. The opinion of Stevens, V. C., examines the 
“privacy” case; as though they were germane. We 





Y. Supp. 180; Sun Printing Association v. Delaney, 
48 App. Div. 623, 62 N. Y. Supp. 750; Davis v. 
Zimmerman, 91 Hun. 489, 36 N. Y. Supp. 303. 
Such actions, the court held, it had abundant 
authority, under the decisions in its immediate 
locality, to restrain by injunct’on. As a case in 
point the court cites Davis Machine Co. v, 
Robinson, 41 Misc. Rep. 329, 84 N. Y. Supp. 837. 


TORTS. (see Master and Servant.) 
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THE LIGHTER SIDE 


A Will from the Provinces. — Preston, Nova 
Scotia, is the home of quite a body of the 
colored race. Their frequent litigations have 
made them so keen on the law that they even 
try their hands at will drawing. The follow- 
ing is one of the most famous examples in the 
Halifax probate office: 

IN THE NAME OF GOD; AMEN: 

I, Alexander Taylor, in Preston do declare 

this to be my last will and testament. First, 
I do hereby bequeath my body to the dust and 
my spirit to God who gave it. 
Secondly I do hereby to my son John Taylor, 
Blacksmith in Halifax and his heirs forever 
my land joining on the east side of Salmon 
River, Preston, containing 280 acres with 
house and out houses to the aforesaid John 
Taylor forever. 

And the land must be sold as soon as possible 
for to maintain me and my wife Margaret 
Taylor. 

I have appointed James Lawlor in Dart- 
mouth to sell the land and give what money 
it brings to the aforesaid John Taylor and him 
to collect and pay off what debt is upon the 
place and the remainder is for to maintain me 
and my wife as long as God is pleased to let us 
live in this world. 

18 day of July, 1866. Alexander Taylor (L.S.) 

Refresher Needed. — Secretary Elihu Root is 
said to have been one o‘ the best paid attorneys 
in the United States. General Corbin, who used 
frequently to accompany him upon horseback 
excursions, was embarrassed by his fruitless 
efforts to engage Root in conversation. Becom- 
ing desperate from his repeated failures, Corbin, 
n speaking of the dilemma, said: ‘‘ Why, the 
man is so accustomed to being paid for talking 
that I’ll be hanged if I believe he will talk 
unless he is paid for it. I'll have to pay him 
a stiff fee to hear the sound of his voice.’ — 
Argonaut. 

Pleasantries. — The second day drew to its 
close with the twelfth juryman still uncon- 
vinced. ‘‘ Well, gentlemen,” said the court 
officer, entering quietly, ‘‘ shall I, as usual, 
order twe've dinners?’”’ ‘‘ Make it,” said the 
foreman, ‘‘eleven dinners and a bale of hay.”’ 
— New York Press. 





His Occupation. — Magistrate (to prisoner) — 
What is your occupation? Prisoner —Iama 
locksmith, your worship. Magistrate — And 
how came you to be found in a gambling 
house? What were you doing when the police 
appeared? Prisoner — Making a bolt for the 
door. —London Mail. 


An Apt Comparison. — When Ab del Hakk 
was poor he was one day travelling across a 
weary plain, says the author of “ Life in 
Morocco,”’ and was very hungry. So he came 
to the house of the Widow Zaidah, who was 
also poor; but when he made known his want 
she set before him two hard-boiled eggs, all 
the food there was in her house. 

Later, when Ab del Hakk lived in Marakesh 
and was very rich, Meludi, the lawyer, dis- 
liking him, persuaded the Widow Zaidah to 
sue him for the eggs; but not for the eggs alone, 
for they would have become -two chickens, 
which in time would have so multiplied that 
the whole fortune of Ab del Hakk would not 
now pay for them. When the case came to 
trial the rich man was not in court. 

‘** Why is the defendant not here? ’’ demanded 
the judge. 

‘* My lord,”’ said his attorney, ‘‘ he is gone 
to sow boiled beans.” 

‘“* Boiled beans? ”’ 

‘** Boiled beans, my lord.” 

‘““Is he mad? ”’ 

“He is very wise, my lord.” 

“Thou mockest! ”’ 

““Surely, my lord, if hard-boiled eggs can 
be hatched, boiled beans will grow.” 

The suit was promptly dismissed, with costs 
to the plaintiff. 


German Lawyers are So Slow. — Chauncey 
Depew paid $31.75 because his motor car 
frightened a team in Germany. The remark- 
able thing is that of this the $1.75 and not the 
$30 was the lawyer’s fee. Kansas City 
Times. 





An Eye to Business. —Lawyer: I can get you 
a divorce without publicity for about a hun- 
dred pounds. 

Society Woman: How much more will it cost 
with publicity? — /llustrated Bits. 
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